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Abstract 

Mediation in conflict resolution constitutes a new trend in restorative justice. Mediatorôs procedures are ñsanctionedò since 
Antiquity and later in the years 1999, 2003 and 2011. However, only after the first licensing of mediators  and the Creation of 
National Chamber of Mediators in Albania we can seriously talk about the beginnings of the institutionalization of mediation. 
Why Albanian State and USAID and JUST program are investing in mediation conflict-resolutions? The main reason is 
because Albanian Judiciary System is estimated, perceived as extremely corrupted. Mediation is extremely important in 
corrupted judiciary systems as arrives to resolve conflicts satisfactorily for conflicting parties, it takes less time and less 
financial costs. It looks like mediation solving conflicts gives to the conflicting parties what the corruption denies. This paper 
will analyze the role of mediators in the resolution of conflicts, the need to bring qualitative changes in the practices of conflict 
resolution, the big challenge of establishing trust and everything connected with a biased process. The paper will be described 
by some questions and above all the question mark is if it possible to extend the mediation procedures in all conflict resolution? 
What is public impact of mediation? Is it possible to have corrupted mediation as corrupted as judiciary system? What is the 
solution if it happens? Some findings and conclusion will be the last session of the paper bringing us a clear picture of what 
the mediation should be. 

 

Keywords: Corruption; role, mediator; solving conflicts, judiciary system 

 

Introduction 

      Judiciary system is part of  tripartite system as described firstly by Baron de Montesquieu. Montesquieu goes further 
when he said that "the independence of the judiciary has to be real, and not apparent merely". "The judiciary was generally 
seen as the most important of powers, independent and unchecked", and also was considered dangerous.(Montesquieu, 
Charles-Louie. The Spirit of Laws).More and more governments in the world are reforming judiciary system trying to 
establish an effective, professional and impartial judiciary system. Apart institutional commitment, success or not of judiciary 
reform agenda, it remains one of the most controversial powers, more so in judicial systems that are perceived by the public 
as corrupted. Firstly it is important to deal with the concept used in this paper. What is corruption and what is mediation or 
mediator? As we all know there is not a universally recognized definition of corruption, many practitioners in the field use 
Transparency Internationalôs definition, or ñthe abuse of entrusted power for private gain.ò In international law, a person 
commits the criminal act of corruption when he or she ñpromises, offers, or givesò undue benefits to a public official ñin order 
that the public official act or refrain from acting in the exercise of his or her official duties.ò If a public official solicits or 
accepts such an undue advantage, that also counts as corruption.(United States Institute of Peace, Study Guide Series on 
Peace and conflict) .The second key concept of this research paper is mediation. Sometimes it is used mediation or ADR. 
It is ADR the same concept as mediation? The doctrine says no because using the concept ADR we mean processes that 
may be used within or outside courts and tribunals to resolve disputes, where the processes do not involve 
traditional litigation processes. The term describes processes that are non-adjudicatory, as well as adjudicatory, that may 
produce binding or non-binding decisions and includes processes described as mediation, evaluation, case appraisal and 
arbitration. It is understood that ADR  is a wider concept as mediation and it refers all alternative dispute resolutions. 

 According to legal dictionary mediation is ñthe attempt to settle a legal dispute through active participation of a third party 
(mediator) whoworks to find points of agreement and make those in  conflict agree on a fair result. Mediation differs from 
arbitration  which the third party (arbitrator) acts much like a judge but in an out of court less formal setting but does 
actively participate in the discussion .Mediation has become very common in trying to resolve domestic relations 
disputes(divorce, child custody, visitation), and is often ordered by the judge in such cases. Mediation also has become 

http://en.wikipedia.org/wiki/Charles_de_Secondat,_baron_de_Montesquieu
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more frequent in contracts and civil damages cases. There are professional mediators, or lawyers who do some mediation 
for substantial fees, but the financial cost is less than fighting the matter out in the court and may achieve early settlement 
and an end to anxiety.( http://legal-dictionary.thefreedictionary.com/Mediation) 

However, mediation does not always result in a settlement. We used this definition to introduce in the paper and in the 
linkage between mediationðcorruption and judiciary system. 

Background of the research 

The Albanian term  mediation first surfaced in the anquity. This does not mean that mediation as a mode of dispute 
resolution was hither to unknown in the Albania. Mediation, as a process of third party assisted bargaining, had existed for 
several centuries, performed as assemblies, presbyteries , blood feuds reconciliation commissions and  social courts. 
These methods of dispute resolution were commonly practiced as a side-activity by judges, mayors, or yet other 
functionaries, using their intuition, experience of life, or mere authority. The ñmediationò was regulated by albanian 
Canon(Canon of Lekë Dukagjini, article 668, 682), different laws (Law no. 83, dated 23. 05. 1928 ñOn the civil administration 
of the Albanian Kingdomò, or Law  No. 4406 , dated 24. 06. 1968 ñOn the organization of the judiciary systemò ). In the 
customary law mediation was part of judiciary system, in so called social court, at that time part of judiciary system. The 
social court (including village court or neighborhood court) should take all appropriate steps to resolve disputes by 
reconciliation (Mandro, 2008). Here lies an essential difference with the modern mediation in Albania. There are three laws, 
the first one of the years 1999, the second one the law of 2003 and the last one of the year 2011. The last legal framework 
is in full accordance with the international legal framework regarding mediation, the directives of European Union and the 
European Code Ethics of Mediators. It is possible to discuss about modern concept of mediation referring the last legal 
framework. According to the law of 2011 mediation and all legal acts regulating mediation process, mediation is as an extra 
judicial independent activity, undertaken voluntarily by parties in civil, commercial, labor and family disputes, and in certain 
penal cases.  The current Mediation Law, which entered in force on April 9, 2011, assigns the Ministry of Justice the 
responsibility of creating and maintaining the Register of Mediators, and establishes the National Chamber of Mediators. 
The law obligates judges to invite parties in relevant court cases to participate in mediation, thus providing an important 
tool for faster decisions and increase transparency in the courts. The law sanctioned criteria for mediators and only after 
being licensed from the License Commission in the Ministry of Justice and after registered in Mediator  Register a person 
or a mediation office could mediate cases. Actually in Albania it is established National Chamber of Mediators (Since July 
7th 2013) and actually there are 54 (Fifty four) mediators and two mediators office or foundations.  (Ministry of Justice, June 
2014) . However before the Law of 2011 entered in force there are some important projects of JuST and USAID in Albania 
with four district courts since February 2009. USAID JuST a very important partner and counterpart is a five-year project to 
increase court transparency, fairness and efficiency; bolster watchdog and anticorruption roles of civil society organizations 
and media; and strengthen the legal profession and legal education in Albania. Thanks to this project, regarding its benefits 
in the mediation the process is a successful story and the statistical data show that the Albanian people are supporting the 
mediation bringing the cases before the mediators, avoiding courts. Describing the background of the research only dealing 
with the mediation as a new alternative of resolving disputes it is not enough and it doesnôt explain the linkage between the 
mediation, corruption and the judiciary system. Albanian judiciary system is perceived as most corrupted. It is widely 
accepted and confirmed from all researchers, Albanian or not that judiciary system in Albania is corrupted. The last report 
(2013) of U. S Department of State concluded that corruption is one of the main violators of human rights in Albania and it 
continues to be a serious concern. More regarding the corruption , it is the interview of chef of Euralius Mr. Joaquin Urias. 
He said there are not statistical data and concrete numbers of corruption in Albania because the corruption is not punished 
(an  other grave problem) but the whole system of justice is corrupted. According to him corruption has become systemic, 
being thus the rule and not the exception(See  more http://www. infocip. org/en/?p=1199). It is possible giving justice in a 
corrupted judiciary system ? Head of High Court of Republic of Albania , Judge Xhezair Zaganjori in the conference ñRule 
of Law and Reforms in Albaniaò co-organized in Brussels by  foundation ñHanns Seidel, declares  ñThere is no court when 
the judge declares the verdict based on political influence or corruption because there is no impartial and efficiency, two 
fundamental values of judiciary system. ò Corruption is structurally   rooted,  and  officials  often   ignore  or  bend   laws  
and  policies,  report   false information  and neglect the welfare of the population  under  their constituency  (Lieberthal, 
2004). Even though  bureaucratic  and commercial  corruption  is highly undesirable,  judicial corruption   is far more  
problematic.   Courts  are  legitimately  supposed  to  realize the  lawôs corrective  justice with reasonable  competence. A  
clean  judiciary could  not  fundamentally curb  governance  problems;  but  a corrupt  judiciary will not  only  be  irresponsive  
but  also intensify  rising complications.   Corrupt   judges  placed  on  the  frontiers  of  exercising  legal power  are  largely  

http://legal-dictionary.thefreedictionary.com/Mediation
http://www.infocip.org/en/?p=1199
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unfit  to  give fair  adjudication,   because  their  own  objectives  often  go beyond  the  proper  application  of the  law. 
Their actions may be motivated  by self-interest and subjected to interventions  by sources of corruption. ( Eric Chi, 2008). 
A justice  system,  and the processes  located  within  it, ought  to deliver  justice. (Welsh, Vol. 5:117). While you are reading 
this the first question you have is justice delivered equally for all? Even the principle of equality is old as humankind it is not 
applied perfectly . The corruption affects the public services, and so on the corruption in judiciary system affects equal 
delivering of the justice, and impacts mostly the poor. Courts possess the decision, which is binding on the parties to the 
judicial process to be implemented and executed but let's think for a moment . . . a judicial decision which one of the parties 
does not believe that it is in accordance with the law not only does not solve the conflict but also generates a new conflict 
that will accompany the execution phase of decision. We can not completely avoid conflicts but can find the best solution 
for them. Michael Barker said in his article in web page State of Nature  ñConflict is not the enemy, but instead is the means 
of promoting justice. Unresolved conflicts that are ñresolvedò without adequate justice (via ADR and the like) are ultimately 
the enemy of all humankind, as they help institutionalize inequality. òAccording to Barker and the others , mediation is 
estimated as A. D. R ( abbreviation of alternate dispute resolution) and now on it is estimated as Adequate Dispute 
Resolution regarding  greater flexibility, costs below those of traditional litigation, and speedy resolution of disputes, among 
other perceived advantages. In this paper observing role of mediation in corrupted judiciary system it is important to 
emphasize advantages of mediation in dispute solving. According to Laura Nader in her review of Jerold Auerbachôs book 
Justice Without Law? (Oxford University Press, 1983), Laura Nader recounts how Auerbach wrote that prior to the Civil 
War, ñalternative dispute settlement had expressed an ideology of community justice. Thereafter, ò Nader continues 
ñaccording to Auerbach, it became an external instrument of social control and a way of increasing judicial efficiency. ò 

After introducing shortly the background of the paper, the chronological presentation of mediation in Albania, on arrival in 
the contemporary concept of mediation, as it is taking place recently  in one of the most judiciary corrupted system in 
Europe and not only in the second session it will be discussed about methods used in this research paper, an analytical 
discussion will be about the linkage between them trying to point out some conclusions and recommendations about the 
future of mediation in Albania.  

 

Method 

Mixed methods of research 

The author decided to use mixed methods research because of the advantage of mixed methods. It is argued that mixed 
research methods have several advantages. Mixed methods provide guidance for others in connection with what 
researchers are intended to do or have done  (Creswell 2003 ). Mediation (contemporary concept of it in Albania ) is a new 
process so there are not a lot of statistical data and it is much more  important providing some conclusion on it, trying to go 
beyond of the barriers.  

 

Materials 

Quantitative data of cases of conflicts resolute by mediation. Data are provided by Ministry of Justice in Albania, National 
Chamber of Mediators, Foundation of Solving Conflicts and Reconciliation of Disputes and data of 4 (four ) Court Districts 
in Albania where it is implemented a pilot project of mediation (Korca District Court, Durres District Court, Saranda District 
Court and Gjirokastra District Court as well ) Statistical data are provided as well  by JuST and USAID, two very important 
counter-parts of this project.  

There are some qualitative researchers on mediation in Albania, especially in penal process . We will use some of their 
finding just to elaborate a common sense of mediation and how it is perceived by the scholars.  

 

Results 

The main aim of this study was to evaluate role of mediators in solving conflicts in corrupted judiciary system. For this 
purpose , firstly it is important to clarify if presence of mediation affects or change something in corrupted judiciary system. 
Secondly it is as much important to distinguish the voluntary choice of parties in a mediation process. The choice is due to 
the negative effects of corruption or because of bureaucracy, formal procedures and inherent complexity of having a trial 
process.  
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Findings  

Using secondary data of researchers about mediation and the reason why the parties choose mediation , the reasons are 
as below: 

-Through mediation, the parties reduce the expenses  

-Reduce stress of court proceedings 

-Reduce the emotional toll of conflict.  

-In divorce mediation and other family mediations (such as elder mediation, estate planning mediation, and family business 
mediation), the participants benefit greatly by preserving the possibility of ongoing relationships in the future, if they so 
choose.  

-It  gives substantial control to the parties, rather than a judge or a court 

-Mediation provides privacy and confidentiality, while the trial is public. This is extremely important in the disputes relating 
so called  ñprivate life .  

-Disputes are solved in a creative way.  

-The mediation solve the conflict while the Court Decision is about the case.  

Using secondary data we listed the reason and now itôs time to discuss what is not offered in trial process because of the 
corruption.  

The first reason is reducing expenses. Expenses, financial costs are the most notable effect of corruption. Bringing the 
case before the court where the judges are corrupted costs more. Mediation costs less than a court trial process. Costs 
refer to official fee to present the case before the court, acquisition of the documents, fee of services of attorney and the 
costs of corruption). Choosing the mediation you choose to pay only fee of services of mediators . The fees are approved 
by National Chamber of Mediators .  

The second reason of the parties is reducing stress of court proceedings. The court proceedings are stressful even for the 
lawyers and other professionals so it is easy to understand how stressful they are for parties in the conflict for who the court 
proceedings are not familiar. We will not stop at this reason and other reasons that are not because of the corruption but 
because of the organization of judiciary system.  

An other reason, strongly related to the corruption  is because the parties are not confident to judicial system. According to 
them the verdict courts are given affected of corruption or political influence. The verdictôs court  often is partial. The 
international statistical show that more and more people are losing faith in judicial system. The U. S State Department, year 
2013, referring Albania regarding the corruption address:ò State institutions that treat the fight against corruption remain 
vulnerable to political pressure and influence, while the fight against corruption in the judiciary has made limited progress 
ñ. The corruption in judiciary system is a double problem cause it means not only not delivering justice but as well not 
punishing it. In a democracy based on the rule of law, the role of the judiciary, as an independent and equal branch of 
government, is to protect human rights and civil liberties by ensuring the right to a fair trial by a competent and impartial 
tribunal.  All citizens expect equal access to the courts and equal treatment by the investigative bodies, prosecutorial 
authorities, and the courts, regardless of their position in society.   Yet, under most corrupt judicial systems, the powerful 
and wealthy can escape prosecution and conviction, while large segments of society are excluded from their rightful access 
to fair and effective judicial services. ( Pepys, 2003). Concluding the findings corrupted judiciary system affect: 

-Faith of public in judiciary system 

-More and more expenses 

-Stressful court proceedings 

-Violates equality before the law and access in the justice 

For all above reasons more and more people are choosing mediation. According to American statistical there was a similar 
view expressed among the sixty disputants involved in in-depth interviews. Many expressed the view that they would wish 
to avoid the courts in the future, and ADR as well as lawyer-to-lawyer discussion were pathways to do so.  

The mediation exist, the legal framework as well but are the parties informed about it ?  
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The mediation is more popular and known among professionals of the field than in the public. People missed the important 
information that agreement of a mediation process has the legal effect of a court verdict. The National Chamber of 
Mediators, judges, police officers, officials of probation services and mediators itself should inform parties for this 
advantageous alternative of dispute solving.  

According to Ministry of Justice of the Republic of Albania for the years 2013-2014 the number of conflicts(disagreement) 
solved through mediation are shown as below: The total numbers of cases presented to solve through mediation is 167 .  

From that : 90 cases belong to Korca Court District , 35 cases belong to Durres Court District , 43 cases belong to Saranda 
Court District and only five of them belong to Gjirokastra Court District. 75% of the cases are solved through mediation . 
(Speech of Minister of Justice of the Republic of Albania, Mr, Nasip Naco in the meeting ñMediation , a new alternative of 
solving conflicts in Albaniaò, organized by National Chamber of Mediation, in the attention of Ministry of Justice ñ) 

 

Discussion 

In the discussion session of this research paper I would like to pay attention to some debated question.  

After proved the linkage between corruption in judiciary system and positive effects of mediation in fighting corruption, 
which is the guarantee that the theory that mediation fight corruption in judiciary system is true and can be implemented 
successfully? 

There are  enormous theories of combating corruption in judiciary system. They vary from new selection  systems, higher 
salaries, guaranteed  tenure, ethical  training, courtroom  automation and improved  monitoring and discipline . They have 
different rates of success, but none of them could vanish corruption . Going further UN  Office on Drugs and Crime (UNODC) 
said it became evident, however, that judicial corruption could only be addressed effectively as part of a broader, systematic 
and sustainable approach aimed at enhancing both the integrity and the capacity of the judiciary and the courts. ( 
Hammergren, 2003). Why we should believe that mediation could seriously fight corruption?  

The mediationôs role fighting corruption in the judicial system it is mainly because of  removing the monopoly-power of  
judicial system to resolve conflicts. An other reason is because judges and other law enforcement bodies of the judiciary in 
Albania are threatened due to the refusal of public regarding judicial system. This refusal is expressed through strongly 
support of  mediation. The other theories of combating corruption have been focused inside the system. It will be interesting 
to see how an other structure ñoutsideò of courts will affect the court, and the last but not least is that mediation will face the 
judiciary system with new standards, widely approved.  

An other debated question is what kind of justice is delivered by the mediation process? We will introduce to the question 
shortly presenting the colonist view towards juries. They considered juries as as the  "guardians   of local  community  
values  against outsider  judges  appointed   by the royal governor"   and "as bulwarks of  integrity   against   corrupt   public   
officials. (Welsh, 2004) Are the mediators  replacing juries, can we consider them guardians of local community values? Is 
mediation agreement delivering social justice, deeply wanted by community ? ? Mediation is part of a real and genuine 
reform in judiciary system . In every time, but mostly now we need to highlight the need of a professional, eficent and 
impartial judiciary system. Other way there is no sense discussing about the rule of law or human rights protection. Starting 
from the point of view of judge Wayne  Brazil  who has  urged  that  the  process  "democratized   our   institution    [the   
courts]   in  potentially    profound    ways because  mediation   permitted,   in fact  actively  encouraged,   the  parties to 
decide  for themselves  which values  were  most  important   to them,  then  to use ADR  to pursue  those  values. ò, in my 
opinion mediation it is not only alternative dispute resolution, even adequate dispute resolution but is a way tackling 
corruption. It represent a new standard of justice, community justice, not an abstract concept of justice as it sanctioned in 
legal instruments, but a kind of justice coming from the parties including in conflict. Justice coming the parties is accepted, 
is not controversial and the parties have faith in it and believe in real equality. In that sense, mediation is what justice is 
missed and what people strongly wish to find  in judiciary system. Letôs go back in the very beginnings of the contemporary 
mediation movements , in the late years 1970s and the early 1980s when the movement was inspired by the principles of 
democracy. (Welsh, 2004) 

Albania missed time to reform judiciary system and make this system more efficient, transparent and impartial. Mediation 
is part of reform agenda and it is time to play much more significant role in delivering the missed justice.  



ISBN 9788890916250 New Perspectives on Contemporary Social Studies 14 

 

 

This research paper outlined the linkage between corruption in judicial system and mediation. It is accepted the positive 
effects of mediation in fighting corruption in judicial system but policy makers should keep in my mind that it is one of the 
ways and it should be combined to the others to be real and successful.  
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Tables 

Table 1. Mediation versus Court  

 

COMPONENTS MEDIATION COURTS 

Time 

(Faster) 

 

Mediation cases take an average of 
two weeks to a few months for 
conclusive resolution 

Can take at least a year and half on 
the average to resolve, not to talk 
about possible appellate processes in 
the higher Courts.  Further, time for 
execution of the judgment could take 
a further couple of years sometimes. 

Party control  Substantial  party   control.     There is no substantial party control.
   

Human Rights Respected  and  equal  for everyone 

 

Fair trial process and other human 
rights sanctioned are violated in 
corrupted judiciary system 

Simpler It takes less time, it is less stressful, it 
is not as formal as court 

Court proceedings are formal, 
timetable decided from the 
administrative staff or the judge 

http://www.drejtesia.gov.al/al/dokumente/komisioni-i-licensimit-te-ndermjetesve
http://www.usaid.gov/news-information/press-releases/usaid-supports-court-mediation-albania
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proceedings.Disputes are solved in a 
creative way 

.Takes more time and it is more 
stressful. 

Confidentially The parties have full faith in the 
mediator.They choose him or her 
voluntary.They believe he/she is able 
to solve their disputes.The mediation 
agreement is signed by the both 
parties and they are winer-winer 

The judge or the panel of judge are 
determined by lottery.The parties 
have their opinion about his/their 
impartiality.Sometimes they do not 
believe he/she/they are able .They 
are doubtful about selection criteria of 
the judges.Undoubtfully one of the 
parties, mainly loser, or sometimes 
both of them loser and winer believe 
that the verdict court is not in 
accordance with the law. 

Voluntary  Parties decide about the mediator. 

Parties decide if they want to solve 
the dispute through mediation 

The parties do not decide about the 
judges or the panel of judges. 

If one the parties bring the case 
before the court, it is not important the 
will of the other party.An absence 
court decision is always possible . 

Access  The poor and the other discriminated 
target group of the society could 
access the mediation process. 

In a corrupted judiciary system to the 
poor and discriminated is denied the 
access in the judicial system 

 Effective It resolve the disputes, conflicts. 

After the mediaton process both 
parties have a common future 

It gives a decision court about the 
case.The decision court could 
generate a new conflict between 
parties. 

 

Justice Social justice  

close to the citizens ï an essential 
factor of social cohesion 

 

Conventional, abstract justice  

In the best way it is in accordance with 
the legal provisions, abstract articles. 

 

Table 2.Cases that should try to be resolved by mediation before going in the Court (According to Albanian law)  

Law No 10385 dated 24.2.2011 ñFor the mediation solving disputes in the Republic of Albaniaò. 

 

Penal Cases Sanctioned in the article 59 and 284 of Criminal  Procedure 
Code for criminal cases category, such as beating, serious 
injury by negligence, injury due to negligence, violation of 
domicile, defamation and other cases, it results that the 
injured , (the victim) has the right to directly petition the 
court the criminal case and to take part in the hearing as a 
party, to prove the charge and to obtain compensation. 

 

Also, under Article 284a of the Criminal Procedure Code 
are defined cases of criminal prosecution conflicts starts 
from prosecution or judicial police only based on the 
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complaint of the victim, the injured party against the 
defendant, who may withdraw the appeal by addressing 
mediation stage of the proceedings. These cases are injury 
due to negligence, manslaughter, insult and slander 
because of duty, etc.. 

Family Cases Divorce, child custody, parental obligations , and all the 
cases of the high interest of child 

Civil Cases  Civil, labour  and commercial cases  

 

 

 

Table 3.How mediation reduce corruption in judicial system?  

 

Removing monopolistic power of judicial system in resolving 
conflicts 

Establishing an ñoutsideò  court structure  

It is a clear example of refusal of corruption in judicial system 

It represent new standarts of justice , which should be part of 
conventional justice given in trial process  

New standarts of professional conduct  
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Abstract  

This study was compiled in measuring method and in the statistical population of all the family guardians of Tehran city 
residences in districts 1,2, and 3 in year 2010, and in a sample of 397 people, who were chosen in multi-step cluster sampling 
method, to achieve the purposes of three main and eleven sub theories. The required information was collected using a 59-
itemed questionnaire with a proper reliability and validity between 0.72 to 0.79 for the whole questionnaire and its components, 
while the data were statistically analyzed using the descriptive statistics (frequency tables, central bias, distribution indexes 
and chart), and inferential statistics methods (Man Whitney). The study findings show that: (1) there is a meaningful difference 
between the main theories of emerging and traditional rich people   lifestyles (p <0.01); (2) there is a meaningful difference 
between the type of economic structures of emerging and traditional rich people   lifestyles (p <0.01); (3) there is a meaningful 
difference between the type of emerging and traditional rich people   lifestyles (p <0.01). Also regarding studies on eleven sub 
theories it was revealed that: (4) there is a meaningful difference among the level of education, belief in chance, belief in body 
management, way of passing leisure time, consumption model, and work styles variables between the emerging and traditional 
rich people  (p <0.01); and (5) there is observed no meaningful difference among the taste, religious principles, belief in the 
position of women, financial criterion, type of clothing variables between the emerging and traditional rich people  (p >0.05).  

 

Keywords: Lifestyle, Socio-cultural Structure, Economical Structure, Emerging Modern Rich people  , Traditional Rich people   

 

Introduction  

Lifestyle is one of the discussions which highly focused by the scholars and practitioners during the past couple of decades. 
It is one of the social phenomena which enjoy a certain position in today's life. Some issues such as fashion, taste, lifestyle 
are methods which are applied both to make distinction between one and others, and provide one's need for social coping. 
Apart from their functions in the social classification system, these factors result in social dynamism, by connecting to which 
one may also promote within the social dynamism (Simmel, 1981, Bourdieu ,1984, Gronow, 1991). Among the respective 
practitioners, Anthony Giddens more emphasizes on the lifestyle identity giving of the lifestyle (Fazeli, 2003: 110). Gioddens 
(1999) believes that due to increased communications and personal interests in the modern societies, people choose their 
certain lifestyles among a variable set of lifestyles, and also the lifestyles visualize for others the certain narration which 
one has chosen for his/her personal identity for others (Giddens, 1999: 28). According to the Giddens idea with respect to 
the lifestyle issue, the lifestyle study includes the effort to realize a regulated set of behaviors with action models chosen 
by people, whose actions in their daily lives are directed by those models. It is important that such choices are available in 
any level, and no culture would avoid people from their choices completely (Fazeli, 2003: 66). 

mailto:s.chamani1985@yahoo.com
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Style means as the type of doing something (Aryanpour, 2001: vol 1, 103). The word lifestyle indicates various methods of 
living. Also, this expression may indicate the comparison of the lifestyles discovered among different groups of the society. 
Also, the word lifestyle as the meaning of "way of living" has been conceptualized. Usually, way of living is realized via 
values and methods of consumption, which are resulted from the increasing distinction of the developed capitalist societies 
(Babaei, 2005: 15). The methods of life are in fact the distinct model of communicating among the people, while people 
use the concept of lifestyle in their daily lives without considering explanation of their purpose as necessary (Chini, 1996: 
4-5). According to personality value viewpoint, Wales and Lycert (1979) believe that the lifestyle thinking is understood as 
the interfering variables between difficult economical conditions and real consumption behaviors, while considering the 
lifestyle characteristics as including the activities, interests and beliefs. Also Sobel (1981) believes that the lifestyle and 
societies social structures are related. However, the options for anybody are highly dependent on one's position inside such 
structure (Gibbons and Bourimer, 2002: 113). These positions are formed based on the social opportunities structure and 
public availability of the opportunities, attributive characteristics such as gender, race, age and living change for the people 
and groups. According to Webber, lifestyle is applied in three meanings: style of life, lifestyle of action, life conduct. Lifestyle 
of action refers to the options of the people, while living chance is the potential to achieve the options (Dazeli, 2003: 28). 

The lifestyle indicates one's actions within the scope of this life. in the traditional societies, the options based on 
consumption are highly dictated based on class, category, rural or family environments, while in the modern societies after 
all the people have more freedom in choosing the goods, services and actions which create the social identity (Solomon 
1994: 438, quoted by Rasouli 2004: 54). Lifestyle is usually connected to social and economical class and is reflected in 
one's made image (Asaberger, 2000: 141). 

According to Webber, apart from establishing the differences among the groups, the lifestyles explain the superiority of 
positions and classes. These groups are converted into reference groups via lifestyles and also define the social judgment 
and ethical assessment criteria. This thought has seriously been followed-up in Peir Bourdieu works (1980). In this regard, 
Bourdieu has referred seven concepts of field, capital, habituate, practice, symbol, class, taste in lifestyle analysis (Fazeli 
2003: 37).  

Apart from Robert discussions (1999) and his other supporters, it seems that lifestyle has been regenerated in these years 
(Rimmer ,1995). The changes made since Marx until today's era in capitalism and passing through the production to 
consumption step and besides that relative improvement of middle and lower classes in Europe and USA and growth and 
development of middle class have made a kind of personal independence in practice and personal freedom to choose 
(Chani ,1996:4). During the recent years, lifestyle is not considered in studies of social classification and as a way to 
determine the social class, but a modern social formation which is merely meaningful within the cultural changes of the 
modern era and consumption culture growth and development (Chavoshian ,2004: 6). Today, the concept of lifestyle has 
highly been changed due to changes of the western capitalist system in the works of the social sciences thinkers, so that 
from the prestige models which are totally dependent on the economical components, materialistic valu4s and wealth, and 
study the lifestyles in certain classes to the models based on the consumptions of cultural and art goods and way of passing 
leisure times and have different shapes in various social classes and groups are included herein (Chenni ,1999: 19).  

Various factors affect lifestyle (Moradi, 2004: 229). The lifestyles are considered as a set of actions and orientations which 
are meant in certain basis and are dependent on cultural states. Lifestyle is a state and way to use the goods, locations, 
and certain times which identify a certain group. However, it may not express the whole social experience of the same 
(Chini ,1996: 4,5). In the classi and contemporary sociologists works, the lifestyles with two dependent and independent 
variables may also be indicated. In the sociology literature in the primary formulation which dates back to 1920's, lifestyle, 
wealth consumption and social position of people have mainly been used as an index to determine social class (Abazari 
and Chavoshian, 2002: 6, quoted from Chaein, 1955, Chapman 1935). In second formulation, the lifestyle in the social 
classification studies is not considered as a way to determine the social class, but is considered as a modern social form 
which is merely meant within the cultural changes of the modern era and consumption culture growth and development 
(Chavoshian, 2004:6). In this regard, the lifestyle is a way to define the values, visions, behaviors or identities of people 
which is of increasing importance for social analysis (Abazari & Chavoshian, 2002: 6).  

Whereas theoretically an important part of this study is referred to the emerging rich people, in order to understand the 
concept of emerging rich peoplees in Iran, the reasons to apply the word is mandatory. In definition of class, Bokhinsky 
(1995) wirtes: classes are groups of people from whom one may possess the other's job following in his position change in 
a certain socio-economical system. Kohen et al (1996) state in defining the social class that it is a group who are defined 
based on their relation with the ownership and control on the production factors and on others' manpower (Rafipour, 1999). 
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These definitions show that classes are in two formats, i.e. are in two distinct groups. Thus, their classification is made 
nominally. Lipist et al classify all the social class definitions in two groups 1. realistic definitions 2. nominal definitions of the 
social class. In realistic definitions, they address three major criteria: (1) mutual action (social class as a group who have 
mutual actions distinctive to other classes members) (2) members class knowledge from the class categorization from the 
economical and political interests and membership in a class (3) different class culture with a certain lifestyle for each of 
the social classes, Shumpiter (1919-1927), Makyor and Peach (1949) and Pasovsky (1957) emphasize in these bases 
(Lipist et al, 2992: pp 130, 131). Also Lensky (1966) has addressed in his studies that due to the limited valuable sources 
in each historical era, we would like to know why some rich people have more shares in the style of such sources. The 
response to these questions and many other questions means talking about the existence and socio-economical, political 
and cultural results of social class, social grouping, social inequality and their effects on the public actions of life.  

Since the beginning, the thinkers have shown certain interest on social grouping and have pointed out the inherent and 
sustainable features of such conditions while addressing their role in the social life. Aristotle talked about and Plato studies 
these conditions (Darenbdrov ,1968: 153). Plato addressed the classified society discussion in making his new society 
based on justice, and internal social stability (Taamin, 1994:25).  

Among different groups of people, this study focused on rich people. Here, rich people mean those who have power 
purchase higher than the costs of the essential goods and issues and comforting needs on their demand, while their 
preferences are also achieved. Thus, the indexes to be rich are 1. power of buy demands and 2. achieved preferences. 
The purchase power is analyzed in micro level cultural aspect, i.e. lifestyle. In Iran, rich people include the top and rich 
middle classes. In this study, the emerging rich people are those who have recently ascended from lower to higher social 
layers via inter- or intra- generation class dynamism and became rich. That is, they have the purchase power for their 
various needs and demands. 

Tony Fitz Petrick in the book titled the theory of comfort, analyzed and criticizes some five indexes to define comfort in 
micro level. These five indexes, each of which are focused on certain aspects of comfort, include: (1) happiness, i.e. the 
satisfaction and happiness due to achievement of wishes. While sometime being rich may result in happiness (2) security, 
i.e. one benefits from security, income, employment and housing. Security means prior knowledge on that one's life will not 
be subject to disorder in near future. (3) preference, a person whose preferences are achieved has more comfort than the 
others. In case I wish to buy a new car and may pay for it, then my satisfaction and comfort level are higher than one who 
wishes to buy such car but does not have the money. The importance of this definition is its measurability.  (4) needs, all 
the types of needs achievements may not be thought to be equal to comfort according to importance. There shall be 
considered difference between the needs.  a. fundamental needs, b. non-fundamental needs, c. preferences. fundamental 
needs may be considered to be connected to the comfort. However, the other two classes are not essentially of such 
position.  (5) rightness. Rightness refers to the a balanced point between partnership and reward. For instance, in case I 
participate double as you in an investment project, then my dividend shall be double as yours. In case I get more than that, 
it will be injustice against you, and if less, then I will be subject to injustice. (6) relation comparison, in real world, the comfort 
level of each person is totally dependent on the level of comfort of those of his type, i.e. those to whom he is comparing 
himself. Comfort is in a way linked to this feature of one who always compares himself with others (Tony Fitz Petrik, 2002: 
20-30).  

Regarding the positions and features of emerging, Max Webber says: according to the class position, facilities and 
economical life opportunities, the recent rich are in the same position of the top groups. However, these groups are not 
totally acceptable of highly prestigious groups. In fact, these groups are acting as trainees to be introduced to the features 
of high prestigious group. In order to withdraw emerging people, the highly prestigious people uses various excuses. For 
instance, they state that emerging have not enough education, of low information and knowledge, or that they do not know 
how to spend their money, or at last but not least they state that their parents are not known (Khodabandelou, 19994: 33, 
quoted from Henry Menderas 1990). 

Lloyd Warner believes that the top down group of people are wealthy, and even often wealthier than the top of the tops 
class; but they have become rich recently and may even be too recently. They do not have proper family background, these 
two factors have separated them from top class of the society. According to the income, residence and level of social 
participation, top-down class are like top of the tops class, but they do not have the proper glory and correct tastes and 
acceptable social procedure (Adibi 1975, 226, 227). 
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According to the aforesaid, lifestyle is one of the discussions which have been considered in various fields especially 
sociology during the recent decades, and some studies have been made regarding the modern and traditional rich people 
lifestyles, however not enough. Thus, it has been tried to fulfill researching on this issue and clarify the same sociologically. 
The main question here is that whether there is any difference between the lifestyles of modern emerging and traditional 
rich classes in Iran, and how it is in their lifestyle, and what is these two classes behavioral model? Is there any behavioral 
difference between these two groups? How is the clarification this difference sociologically? How is its appearance in their 
consumption model? What are its aspects and structure? How are its experimental effects?  

 

Method 

This study was compiled in measuring method and in the statistical population of all the family guardians of Tehran city 
residences in districts 1,2, and 3 in year 2010. According to the statistics obtained from Tehran (Shemiranat) Municipality 
General Administration, these three districts have 21 counties, with a population of 1,646,076 in 485,873 families; a sample 
of 397 people were chosen as statistical sample in multi-step cluster sampling method, to achieve the purposes of three 
main and eleven sub theories. The sampling method in practice was so that first of all some of the aforementioned districts 
counties were chosen randomly and then some of the family guardians were chosen as the statistical sample.  

In this study, a questionnaire made by the author was used which contained 59 questions with proper reliability and validity 
as the information collection tool. In validity study, the same was obtained between 0.72 and 0.79 using the Cronbakh 
Alpha factor, for questionnaire and its components. Also in information collection, by referring to the houses during 20 days, 
approximately 20 questionnaires were completed per day (except holidays) by four surveyors, who were scholar master's 
degree students who enjoyed the required explanations and training to complete such questionnaires and there was no 
need to give information to them. Also in statistical analysis, the central bias indexes and distribution and indexes and 
charts have been used in descriptive level; while in the inferential level the Man Whitney test have been used to study the 
research theories.  

 

Study Findings 

The findings of study and testing the theories indicate the following:  

(1) There is a meaningful difference between the main theories of emerging and traditional rich people   lifestyles (p <0.01; 
so that it may be said there is differences between these two groups according to the education, believe in chance, body 
management and way to pass leisure times (Table 1). 

(2) There is a meaningful difference between the type of economical structures of emerging and traditional rich people   
lifestyles (p <0.01); so that it may be said there is differences between these two groups according to their type of 
consumption model (Table 1). 

(3) There is a meaningful difference between the type of emerging and traditional rich people   lifestyles (p <0.01); so that 
it may be said there is differences between these two groups according to their lifestyles (Table 1). 

 

Table 1- Man Whitney Test Results in Main Theories Study 

Theory  Compared variable  Rich people  Average rank Meaningful level  

1 Social and cultural structure 
Traditional  210.45 

.000 
Modern  143.63 

2 Economical structure  
Traditional  204.31 

.000 
Modern  173.29 

3 Lifestyle  
Traditional  202.24 

.005 
Modern  183.31 
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(1) in studying the first sub theory, as "there is a meaningful difference between the emerging and traditional rich people 
regarding level of education", the results approve the same, so that the level of education of modern group was 
higher than the same for the traditional group (p < 0.01).  

(2) in studying the second sub theory, as "there is a meaningful difference between the emerging and traditional rich 
people regarding taste", the results reject the same, (p > 0.05).  

(3) in studying the third sub theory, as "there is a meaningful difference between the emerging and traditional rich people 
regarding religious principles", the results reject the same, (p > 0.05).  

(4) in studying the fourth sub theory, as "there is a meaningful difference between the emerging and traditional rich 
people regarding believe in chance", the results approve the same, so that the orientation to superstition of modern 
group was higher than the same for the traditional group (p < 0.01).  (table 2) 

(5) in studying the fifth sub theory, as "there is a meaningful difference between the emerging and traditional rich people 
regarding belief on women position", the results reject the same, (p > 0.05). (table 2) 

(6) in studying the sixth sub theory, as "there is a meaningful difference between the emerging and traditional rich people 
regarding believe in body management", the results approve the same, so that the orientation to body management 
of modern group was higher than the same for the traditional group (p < 0.01).  (table 2) 

(7) in studying the seventh sub theory, as "there is a meaningful difference between the emerging and traditional rich 
people regarding the way to pass leisure time", the results approve the same, (p < 0.01).  (table 2) 

(8) in studying the eighth sub theory, as "there is a meaningful difference between the emerging and traditional rich 
people regarding the consumption model", the results approve the same, (p < 0.01).  (table 2) 

(9) in studying the ninth sub theory, as "there is a meaningful difference between the emerging and traditional rich people 
regarding financial criterion", the results reject the same, (p > 0.05). (table 1) 

(10) in studying the tenth sub theory, as "there is a meaningful difference between the emerging and traditional rich people 
regarding way of clothing", the results reject the same, (p > 0.05). (table 2) 

(11) in studying the eleventh sub theory, as "there is a meaningful difference between the emerging and traditional rich 
people regarding the type of working style", the results approve the same, (p < 0.01).  (table 2) 

 

Table 2- Man Whitney Test Results in SubTheories Study 

Theory  Compared variable Rich people Average rank Meaningful level 

1 Three- level academic degree 
Traditional  167.16 

.004 
Modern  135.83 

2 Taste 
Traditional  195.24 

.097 
Modern  217.18 

3 Religious principles  
Traditional  198.17 

.194 
Modern  203.00 

4 Believe in superstition  
Traditional  200.06 

.000 
Modern  170.66 

5 Believe in women position  
Traditional  183.62 

.106 
Modern  161.62 

6 Believe in body management  
Traditional  203.69 

.000 
Modern  103.50 

7 Passing leisure times  
Traditional  191.97 

.002 
Modern  233.03 

8 Consumption model 
Traditional  209.52 

.000 
Modern  148.09 

9 Financial criterion 
Traditional  179.40 

.950 
Modern  180.04 

10 Type of clothing  
Traditional  199.75 

.722 
Modern  195.36 

11 Work style  Traditional  206.06 .000 
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Modern  131.48 

 

Discussion and Conclusion 

The most important findings of this study focused in comparison of the two traditional and modern rich people, indicate the 
existence of meaningful differences between the socio-cultural, economical structures and lifestyles of these two groups.  

In order to clarify these findings as per the reliable sociology theories, it may be said that in fact lifestyles include models 
for the behaviors which distinct people from each other. Mainly, different life models are positioned in culture expression 
and also culture may be explained so that it is a set of people lifestyles including their common customs, visions, values 
and understanding, which link then as a society to another. Socio-cultural structure includes a set of variables such as 
high education, taste, etc.  

According to Weblen, high education was primarily of the tasks of the traditional lazy classes, however, after industrial 
societies' progress, the orientation with respect to high education was changed. Due to the findings of this study, the 
modern rich people were more educated than the traditional rich people.  

According to Bourdieu, the difference between today and past generation as per the taste criteria is because the 
economical status has changed; thus, due to the existence of public communication means, there basis to grow taste was 
developed which is also including various criteria. Due to the findings of this study, even the traditional rich people's tastes 
are being modernized.  

According to Weblen, observation of religious orders is a way of thinking which has certain economical value, and is 
assessed via the effect of the same on one's profitability and his industrial and production efficiency, which may be different 
for various classes; however, Due to the findings of this study, the religious beliefs in these two groups are almost the 
same.  

Also Weblen suggests that brilliance and type of clothing indicate laziness, especially for the recently industrialized 
societies emerging layers, the type of clothing and wearing are important.  Due to the findings of this study, we understand 
that the way of shopping and type of clothing is moving towards modernity among rich people.  

"In fact, these groups are acting as trainees to be introduced to the features of high prestigious group. In order to withdraw 
emerging people, the highly prestigious people uses various excuses. For instance, they state that emerging have not 
enough education, of low information and knowledge, or that they do not know how to spend their money; or at last but 
not least they state that their parents are not known "says Max Webebr regarding the position and features of the emerging 
rich people. Classification of people in prestigious classes is mainly based on their consumption model. Prestigious groups 
are mainly those people related to the lifestyles and social respect. These people consider limits for their relations with 
people not belonging to their groups and expect its members to have social distance from those of lower prestige; however, 
according to this study, the tradition group members are also moving towards modern consumption model.  

Due to the findings of this study, it may be concluded that the mental contradiction and gap is one of the Iranian social 
gaps and contradictions occurred between tradition and modernism. It seems that tradition is under the process of 
regeneration and that the traditionalists shall avoid some their positions and these people are more modern than their 
ancestors.  

Evidently, lack of cultural integrity is the result of the process and regeneration of a society, which has affected the old 
values and interests and brings new interests and values. 

In the third world societies, the passing era from the traditional to modern society is considered by the sociologists and 
social sciences practitioners due to their effects on the social structure. In this regard, like many other developing countries, 
our country is affected by the passing era issues in the fields of culture, values and social structure.  
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Abstract 

This paper aims to answer the problem of how Facebook functions to re-construct the Indonesian-postcolonial identity by 
means of narrative in marking the transition from colonized subjects to liberated beings. The reason why colonial discourse 
still dominates modern society is due to its ability to possibly re-generate the feeling of inferiority in native culture and 
perpetuate the patterns of behaviour even after the era of colonialism was over. Evidently, the coming of Internet in Indonesia 
is significant and highly relevant to postcolonial study only if it is grasped in relation to the preceding history of Indonesian óoldô 
media. If Internet is socially imagined as a powerful tool of opposition to authoritarianism, I will show how Facebook makes 
room for a voice of disapproval of the dominant systems and create an independent surveillance over state, opening up 
unconstrained participation of people who are used to live under authoritarian regimes. My analysis will be focused on the 
way Facebook provides a mechanism to formulate a ónewô community that hold power to form a collective struggle of those 
who were considered as the óotherô ï the ones formerly excluded or marginalized from the oppressive discourse. Certain ideas 
are liberally spread out in Facebook, creating an unstoppable flow of resistance toward the dominant discourse and changing 
the face of the nation. I see narrative as the ideological apparatus that seeks to liberate marginalized subjects by giving them 
the power to interpret their own experience and subjectivity without conforming to the dominant discourse. The medium is now 
giving a sense of pleasure and fascination in designing the conception of being a free agent. The process of self-identification 
produces acts of contestation by making clear the fact that identity is historically unstable and an object of change and 
reconstruction. 

 

Keywords: Identity, Narrative, Resistance, Postcolonial, the Other,  Facebook 

 

Introduction 

 Having suffered colonial domination and oppression for hundreds of years, Indonesia is struggling with the idea 
of being a nation in contemporary society. Even though the colonial period has ended, the colonial discourse remains and 
gives shape to anti-colonialist debates in the post-colonialist era which is materialized in the huge range of issues that 
shows the problematic concept of post-colonialism itself.  The emergence of new media appears as a new area of enquiry 
within the discourse of post-colonialism and the problem of agency is the specific issue I focus on. The question of identity 
is central within postcolonial theories. It also has a considerable impact on the study of media. Postcolonial theories are 
continuously struggling with the idea of ócultureô especially when they claim to speak from the position of the marginal or 
the silenced. It means that these theories will always deal with identity as a construct, shaped and continuously transformed 
within new cultural conditions. The notion of agency is important in my thesis since I will scrutinize how identity under 
postcolonial discourse needs to be re-situated within the emergence of new media that put forward the political economy 
of signs as an inevitable part of hyper-capitalism. Thus globalization will never leave individuals free without trying to 
transform them as commodity. As the notion of power has unquestionably characterized the postcolonial discourse, it is 
interesting to see how new media have acted as an apparatus that bring the power of consumption as a means of 
understanding oneself. For this reason, my thesis is certainly an interdisciplinary study, positioning identity in contradiction 
- as an active agent that makes the most of new media but also nothing but a coded object materializing as an image. 

Defined by anything but the West, Indonesia, which is living with the history of a former colonized country, was politically 
positioned to comply with the fate of being the óOtherô. Therefore, the notion of colonialism in this paper will be scrutinized 
within the discourse of Orientalism which gives a crucial impact in constructing the binary opposition of the Orient (the East) 
and the Occident (the West) in the contemporary system of representation. Saidôs thesis about Orientalism will be best in 
making clear that the Orient is not a natural condition - rather a construction made in order to support the authoritative 
position of the West, a western style for dominating, restructuring, and having authority over the Orient (Said, 1978; 3). The 
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binary opposition the Orient - the Occident is not simply produced without involving a structured political domination 
between engaged parties.  

While I focus my paper on the representational domain, I am fully aware that the relevance of postcolonial studies remains 
central. Its heterogeneous inter-disciplinary nature opens up diverse meanings and implications of the term 
ópostcolonialismô. The question of superiority and inferiority in the production of knowledge is mostly evident in the process 
of naming as it implies the power relation between the dominant and the dominated. A contemporary study on 
postcolonialism should take a specific case that illustrates the mechanism though which the former discourse of colonialism 
has been challenged  by the emergence of new media as colonialism had deployed diverse strategies and methods of 
control and representation (Loomba, 1998; 19). As Orientalism proposes imaginative assumption about what Orient is, it is 
necessary to see how the so-called óOrientô produces text about óthe selfô instead of just becoming a fabricated construct, 
manufactured by the West. Therefore, the scope of my analysis in this chapter will be limited to answer the question whether 
the Indonesian-Orient can liberate themselves from the logic of subjugation and domination or reinforce the 
assumptions/stereotypes posed by the West to the Orient.  

 I will advance my analysis by bringing the identity of the Orient into light pertaining to the problematical conception of 
agency in the virtual domain. Participatory culture as suggested by Jenkins has made it possible for the average consumers 
to archive, appropriate and re-circulate media content in powerful new ways (Jenkins, 2009; 8). Hence, it is hard to consent 
with Fernandez who says that postcolonial studies has a very few points of intersection (Fernandez, 1999; 59). Quite the 
contrary, key postcolonial issues, such as identity, representation, agency, gender, power and space have been inherently 
assigned to the new media discourse.  

I have chosen Facebook as a specific case relating to the idea of agency, because during its rather short existence this 
social networking site has become the top-ranked site in Indonesia, beating Yahoo and Google.1 This fact was published 
in The Sidney Morning Herald and this news story triggered some debates among local religious groups, responding to the 
popularity of Facebook with accusations of spreading lies and gossips. When The Sidney Morning Herald announced about 
the popularity of Facebook in Indonesia, the article acknowledged Facebook as a current phenomenon, dictating public 
actions. In the article in this online newspaper, Facebook has been accused for strongly arousing moral indulgence, 
enabling people to exploit this site in an inappropriate manner. Facebook even brought together Indonesian Muslim clerics 
to come together and criticize the existence of this social networking site that has successfully attracted around 1-2 million 
people and makes Indonesia the fastest growing country on Facebook in Southeast Asia.2 About 700 Muslim clerics agreed 
and decided that Facebook is forbidden if it is used for spreading lies, gossips and sexual content, even though this edict 
did not carry any legal weight. The involvement of religious groups in the evaluation of Facebook has opened up a valuable 
debate about the meaning of technology for human experience and the consequences of adapting óthe selfô in techno-
culture, where identity is judged by the way individuals relate themselves to technology.  

If technology continues to penetrate everyday life, it is understandable to worry about its capability to dominate both private 
and public spheres and challenge what was considered to be traditional values. Facebook can probably be perceived as 
seduction, provoking people to consume more texts and explore all the possibilities of what the medium can do. The 
seductive nature of the medium might also be the reason why the local government in Surabaya, the second biggest city 
in Indonesia, block access to Facebook and two other social networking sites for their employees during the office hours, 
arguing that civil servants, working for the local government, have wasted too much time using these services.3 What is it 
on Facebook that creates fascination and dread at the same time, establishes link between human and machine, fuses the 
real and the virtual in the new realm of realityô, based on self-production and participation? This ónew realityô is the subject 
of my thesis which also bring me to examine how Facebook has promoted a space for resistance to the dominant ways of 
seeing by welcoming the users to create their own narratives and contribute to the definition of the new media. 

New media now appear as a contemporary colonial discourse that works through the specific rhetoric, engaging people in 
a voluntary support of the imperialist projects. Facebook is a virtual world industry, an economic-oriented space intended 

                                                            
1 http://www.smh.com.au/world/indonesia-gives-Facebook-the-nod-but-no-flirting-please-20090522-bi9v.html. Retrieved:10-09-2009  
2 http://www.smh.com.au/world/indonesia-gives-Facebook-the-nod-but-no-flirting-please-20090522-bi9v.html & 
http://globalvoicesonline.org/2009/01/11/indonesia-Facebook-users-on-the-rise/. Retrieved: 10-09-2009 
3http://www.smh.com.au/technology/technology-news/Facebook-blocked-for-indonesia-city-employees-official-20090911-fjtt.html. 
Retrieved: 10-09-2009 
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to be the market leader in the real world. Sign becomes a commodity by generating óneedsô and offering a sense of 
individuality. The parade of images on Facebook reveals the fact that key categories of colonialism have been incorporated 
into the global market. Virtual commodities are linked with the actual substance, which distort the assumed border, dividing 
the virtual from the actual, which might not have actually existed before. It is intriguing to see how Facebook as a medium 
has captured the óreal selfô and turned it into a sign that refers to óthe selfô. At this point it is hard to recognize which one 
can be considered óthe real selfô, since this digital apparatus replaces the real subject with an object. If this is the case, I 
wonder if Facebook has actually put an end to the notion of óthe subjectô. 

This makes me think that there is still a question that has not been answered adequately yet, namely, how the agency of 
the self should be re-positioned in the tension between the sovereign power of the subject, making the production of 
knowledge possible through re-narration, and the supremacy of the objects that forcefully transform any matters into signs? 
I believe that postcolonial studies need to be rethought within the political economy of signs, because colonialism is manifest 
in numerous different institutional and cultural practices. If this is the case, then I believe that the analysis of Facebook 
within the Indonesian context will produce a valuable study on how new media studies and postcolonial theory can mutually 
collaborate to tackle the challenge in incorporating the postcolonial subject not merely within a system of representation, 
but also by dealing with the propensity of the medium to absorb the content and question the supremacy of óthe subjectsô. 
I will focus my analysis on the specificity of Facebook as the medium which brings the relation between the material and 
the ideological to light. The aptitude of Facebook will be elaborated to demonstrate the way postcolonial subjects represent 
themselves and are now responsible for their own images.  

I will consider Facebook as narrative machine that provides freedom for users not only to relocate their world into texts 
within the realm of representation, but also to actually create the world in which the notion of agency manifests through the 
interpretation of events, without probing whether the events are real or imaginary. Rather I locate usersô narratives within 
the social, cultural and historical frame in order to trace how Facebook gives form and mechanism for the reconstruction of 
the postcolonial subject. My research will explore the nature of Facebook and how it functions within the larger context of 
modern Indonesia.  This thesis will define and typify what exactly within Facebook gives raise to the idea of the 
transformation of the colonized subjects into liberated beings in the contested sphere of the digital media. It is crucial to 
note that the agency of the self is placed in the paradox of having an ability to create narratives and being commodified as 
a system of sign at the same time.  

Moreover, this thesis will also draw attention to the way new media possibly create a new form of narrative caused by its 
digital materiality - not simply technological, but also ideological. Considering narratives not only in terms of what they say 
or mean, but also in terms of what they do (Bassett, 2007; 41), I will closely delve into Facebook to give an idea on how 
postcolonial identity can be historically made and challenged by unmasking the work of new media as means to provide 
the subjects with a space to articulate their past and present, as well as organize their experience and make it meaningful 
to them. I will take Ricoeurôs viewpoint that corresponds with Wittgenstein who says that the meaning of human existence 
is itself a narrative (Bassett, 2007; 27). By considering Facebook as a space allowing users to rethink current cultural 
moment, my analysis will be aimed to ask how new forms and elements of narratives evident in Facebook show that the 
relation between human and machine enables to rethink and reconstruct the agency of subject through the process of 
production and interpretation of texts. At this point, I depart from the premise that material reality exists outside Facebook, 
even though it can not be assured whether the narrative has been based on the real or imaginary events. What will be 
considered as óthe realô is everything that has been documented on Facebook, a cultural artifact that plays with three 
different principles of narrative discourse ï mythic, historical and fictional (Ricoeur in White, 1987; 170). I attempt to uncover 
how the relation between these three principles turn human experience into signs, which possibly happens through human 
agents, active subjects and their quest for the meaning in their life. 

 

Method 

In order to produce critical insights for answer to the main research question this thesis is developed by investigating how 
the theoretical frameworks function throughout my analysis. I will draw on web sphere analysis and cybercultural studies 
to capture the means, patterns, artifacts, and mechanisms on Facebook with the intention to explore how postcolonial 
identities are reproduced through the relationship between the nature of Facebook as a medium and as a form of narrative, 
formed by abundant content produced by its users. My analysis is based on an understanding that Facebook brings about 
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the problematical nature of the narrative in the digital age, since the process of remediation from old to new media has 
challenged the narrativeôs centrality and makes various forms of signs pervasive.  

Since web materials are time-sensitive in their nature, an attempt to capture the reproduction of postcolonial identity should 
include the unique mixture of ephemeral and permanent aspects of the Web. This needs to be done as I will bring together 
the materiality of Facebook as a medium and the text - the content produced by the users. According to Kirsten Foot, there 
are two aspects of the ephemerality of Web content: firstly, it is ephemeral in its transience as it can be expected to last for 
only a relatively brief time, but still can be viewed again at a later time; secondly, it is ephemeral in its construction where 
the content, once presented, needs to be reconstructed or represented in order for others to experience it (Foot in Silver & 
Massanari, 2006; 90). At the same time, Foot explains that the Web has a sense of permanence which is different from its 
predecessors (Ibid). I agree with Foot when she says that the permanence of the Web is somewhat fleeting, since it will be 
regularly demolished each time it is updated by its producers. However, this concept can not be fully employed to clarify 
the mechanism of Facebook, as it broadly gives room for the users either to restore prior content or to remove it.  

The position of the researcher should be clarified and taken into consideration in order to ensure that the research material 
will be properly approached and investigated by answering the proposed research question. Having said this, I will 
interactively engage with the objects, since the position of the researcher in the hermeneutical cycle is critical and therefore 
requires participant observation, whereby the researcher will be an observer and a participant at the same time. This course 
of action is essential for the interpretation of texts as a way to engage with postcolonial subjects and identity, which will 
also be claimed and taken by the author of this thesis. For this consideration, as a researcher, I will actively engage with 
the texts investigated. It means that I will simultaneously play with the production and consumption of the text on Facebook. 
This should be done as means of understanding how the relation between machine and humans is persuasively affecting 
the formation of identity in the digital realm. This can be achieved only if I become part of the system - as a producer, 
turning myself into a sign, a text, and the object of study all at once. 

There are two areas on Facebook as mechanisms of self-identification that I will investigate in order to see how subjectivities 
are performed by the postcolonial subjects, which are: 1) identification under the profile picture where the users can narrate 
their identity, and 2) political views under the section óInfoô. Considering the numerous amount of information that I can get 
from 1132 friends on my Facebook account, I will select only several relevant narratives that show variation of data.  

 

Discussion 

Re-Self-Narrating the ôIndonesian-Orientõ 

As the Orient was destined to be repressed and reduced to silence, new media have emerged to promote the participatory 
culture that provide a way for the Orient to have their own voices articulated and expressed without restraint. But it will be 
premature to suggest that new media stand only for the sake of the Orient, since no arena is completely free from ideological 
contestation. In order to show how the óOrientô is a contested category and problematically constructed on Facebook, I will 
firstly take three statements made by the users on Facebook that address the idea of colonialism.  

The first statement made by Jones Batara Manurung that directly articulates his thought into words: ñAgainst Colonialismò 
as a way to portray his identity. I also take a look at the second statement made by Yordan M. Batara Goa on his profile 
which does not straightforwardly take in the word ócolonialismô: ñIn which there is no exploitation of man by man, there is 
no exploitation of man by the state, no capitalism, no poverty, no slavery, no women who desperately miserable because 
of the double burdenò. The third statement is written by Budiman Sudjatmiko: ñMy life is going through the agreement I have 
made with the conscience of humanity. If we are willing to listen, this conscience of humanity will be here, sneaking in our 
childhood naµve questions. My life is seeking for the answers of those childhood questionsò. He also describes himself in 
these words: ñI am a Palestinian in the West Bank of Jordan river, an Aymaran-speaking Indian who lives in the city of La 
Paz, an Afro-American in Mississippi... fighting for freedom, justice and liberationò.  

Yordan has cited one of Sukarnoôs speeches as a way to reveal himself and Budiman Sudjatmiko was well-known as 
Indonesian activist and politically abused in the New Order era. It is interesting to relate Yordanôs profile with the fact that 
Sukarno employed Communist-rhetoric in his political system óGuided Democracyô. Sukarnoôs vision of the nation was 
based on socialism. His support for the latter stems from his advocacy of the Third World as the opposition of imperialism, 
where the US and Britain are seen by him as the chief international agents (Vickers; 2005; 149). This policy was the 
complete opposite to the New Order which returned Indonesia to a basically pro-Western and pro-capitalist development 
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(Philpott, 2000; 164). After Sukarno was overpowered by Suharto, communism was prohibited in Indonesian society which 
lead to the ban of any literature or media suspected of propagating this political agenda. There was nearly no media that 
gave significant space for self-articulation where Indonesian citizens could freely express their own political view and put 
their own viewpoint into words.  

I see that the tendency of bringing the political affiliation publicly in the process of identification is made possible not only 
because Facebook provides the specific section about political view but also through the specificity of this medium in 
creating a space for óforbiddenô identity that formerly was restricted in the era of New Order and cannot be done in other 
kinds of media. Writing any statements that are opposed to the dominant discourse used to be considered as the act of 
threatening the unity of Indonesia and going up against the ruling government. The New Order effectively barred political 
activism and even political debate, exercising the authoritarian theory of media for the purpose of nation-building. (Sen & 
Hill, 2000; 3, Kitley, 2000; 4). For me, it speaks to the fact that the emergence of new media fundamentally influences the 
formation and representation of the self since individuality is taking a crucial place in the media landscape. 

Access to technological device is the vital thing needed to play part in the national discourse. Is the quest for hope to 
recover Indonesia from a long practice of colonialism finally realized by the new media? Have postcolonial subjects who 
are still striving to be completely free from modern colonialism worked out by indigenous people really been able to become 
the knowable man that can liberally perform their resistance strategically? Surprisingly, there is no word of Indonesia 
mentioned in these two statements and in other sections on his Facebook account. Instead of mentioning óIndonesiaô, 
stating three other national identities all at once is his choice. At this point, narratives, symbols and rituals that constitute a 
sense of mutual and national belonging are something that can possibly be shared with other nations. Freedom, justice 
and liberation are what Budiman has in mind when he personally approaches the idea of nation, not by plainly ascribing 
the mutual sense of community as a nation but also positioning nationalism in the global perspective. Budiman Sudjatmiko 
has mentioned three different identities that both represent the trivial figure, marginalized groups of people that live in 
separate geographical space but share the same vision of freedom, justice and liberation. Every identity might experience 
the different sites of oppression, diverse ideological principles and each has to contribute to the very fundamental 
conception and vision of emancipation which are relevant to their unique characteristics.  

The history of Indonesia is marked with violence therefore it is not surprising that most people see power as a destructive 
force that was frequently deemed in parallel with domination. Foucault makes a clear explanation that domination is not the 
essence of power and as a matter of fact, power is exercised upon the dominant as well as on the dominated; there is a 
process of self-formation or auto-colonization involved (Foucault in Dreyfus & Rabinow, 1982; 186 and Smith, 2006; 100). 
Foucault has made it clear when he envisioned that the fundamental technical inventions and discoveries, a new technology 
of the exercise of power has emerged which is probably even more important than the constitutional reforms and new forms 
of government established at the end of the eighteenth century (Foucault, 1980; 12). Mostly, users who address the key 
issues of colonialism do not clearly state how colonialism can potentially be materialized in contemporary world, even for 
someone who explicitly states the word ócolonialismô like Jones Batara Manurung. 

Articulating his thought into words: ñAgainst Colonialismò on his Facebook account, Jones Batara Manurung stimulates a 
question about what colonialism means on his account when he wrote this word and how diverse forms of struggle can be 
brought to light in the contemporarily society. At this point, there is no such thing as an inherent meaning since the readers 
consciously determine the meaning of what is written. This appears with their subjectivity and makes the authority over 
meaning present once they start to comprehend the word (Muller, 2004; 113-114). In order to understand how this works 
in new media, I need to clarify that there has been a change in the social and cultural implication of writing caused by the 
new media..  

 

Where Am I Politically? Resistance and Power in the Digital Realm  

I choose national issues depicted in the section of ópolitical viewô on Facebook as a space that defines the subjects not only 
based on their political affiliations but also their capacity to overcome the possibility of oppression. Since the beginning, the 
Indonesian society has struggled to deal with diversity in political agenda which has frequently been seen as a threat to 
Indonesian unity. This illustrates current struggle between modernity and tradition. The parade of diversity in political 
principle is one of the radical changes that revolutionary transform Indonesian citizens from passive subjects into the 
subjects of knowledge.  
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There are quite a lot of political views stated by the users on Facebook which never imagined to be seen publicly before 
without causing a problem for the subjects such as: ñLeft Hedonicò (by Airlangga Pribadi), ñTransrationalò (by Novri Susan), 
ñNo Facismò (by Jojo HateFesbuk), ñLiberalò (by Eka Rahma), ñAbstainò (by Kristina Lydia), ñApatheticò (Cindy Tomasoa), 
ñOtherò (Harris Abdullah), ñNeutralò (Alexa Saxon), ñPolitical What?ò (Satrya Wibawa) and ñProud to be the member of 
Peopleôs Democratic Partyò (by Tulang Iyek Marpaung). I believe that a range of political views should be seen as the end 
of dominating and homogenous system of knowledge where individuals are not determined by dominant discourse in 
formulating and displaying their self-images. The self and the political are obviously conjoined regardless of how apolitical 
their statements are for whoever reads them. I know that I should retain information about the historical fact that politically 
relates with this word.  

Convincingly testified, all those political declarations above are defending beliefs and becoming a struggle for emancipation. 
For me, they are arguing on the importance to keep identity heterogeneous by standing up against the Unitarian system 
that attempts to keep other voices but the dominant one silenced. When Kristina Lydia goes for ñabstainò, the political 
statements posed by Cindy Tomasoa have the same tone with óabstainô as she states óapatheticô in her profile which is also 
analogous with Satrya Wibawa has ópolitical what?ô in his Facebook account. The self and the political are obviously 
conjoined regardless of how apolitical their statements are for whoever reads them. I know that I should retain information 
about the historical fact that politically relates with this word.  

Refusal to vote for any parties and abstain from Indonesian politics formerly was considered as a subversive act. As a 
matter of fact, individuals who decline to vote in the election are called golongan putih (golput). Literally, it means ówhite 
groupô, but it signifies the non-voters. Even though the values and the consequences of abstainment are still debatable, the 
New Order had frequently propagated a campaign against golput even though there are no laws prohibiting the Indonesian 
citizens to abstain. Accused of being rebellious and disrupting the public order, Indonesian citizens were politically forced 
to vote while there were still individuals or groups who insisted to be non-voters and considered it as a kind of political act. 
Among various reasons why people do not vote, golput was commonly deemed as the expression of apathy toward the 
government and political order in Indonesia. Astonishingly, after the New Order was over and reformation era has come 
forward, the total amount of golput has significantly increased. According to recent survey in Indonesian election 2009, the 
number of golput has approximately reached 50 millions of people or 30 percent from Indonesiaôs total population.1 
Whoever abstained in the election can never be detected - these citizens remained anonymous, except for who choose to 
explicitly state political standpoint in public 

 

Performing a Nation without a Nationality 

Although Facebook is understood as a social networking site, the assumption that technology will consequentially be utilized 
to bring the world, strictly speaking, the others, closer than before has been challenged by a range of categories of 
subjectivity as it becomes harder to recognize who should be counted as the óOtherô. Facebook does not provide any 
section for nationality which means that this specific kind of identity categorization has been obscured and made invisible. 
If technologyôs greatest promise is to eradicate otherness as indicated by Nakamura (Nakamura, 2002; 4) and if the Orient 
take the chance to reveal their postcolonial identities and challenge the stereotypes projected by the West to them, how 
does it make their origin visible if it does not even appear on their Facebook account? It seems that the subjects on 
Facebook mostly use their personal social background as the basis of making a national statement to others. The fact that 
online world can easily be manipulated is well-understood which enables any virtual spaces to forcefully stand for their own 
sake and the subjects behind it.  

Taking all statements, I am continuing my analysis into the point where the otherness functions well in picturing the profile 
of a nation with no reference to its own name. As I have mentioned before, the term óIndonesiaô has been concealed in all 
those political views. At this point, narratives, symbols and rituals that constitute a sense of mutual and national belonging 
are something that can possibly be shared with other nations. Freedom and liberation in political views are values attached 
by the users when they approach the idea of nation, not by plainly ascribing the mutual sense of community as a nation but 
also positioning nationalism in the global perspective. This is done by featuring ideas that represent the condition of 
marginalized groups of people that possibly live in separate geographical space but share the same vision of freedom, 
liberation and even rebellion. Every identity might experience the different sites of oppression, diverse ideological principles 

                                                            
1 www.nasional.kompas.com. Retrieved: 02-12-2009 
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and each has to contribute to the very fundamental conception and vision of emancipation which are relevant to their unique 
characteristics. However, by posing the issue of self-sovereign in global digital media like Facebook, they all argue that this 
is an urge for all nations, especially those who still strive for liberation from colonial forces in all senses. 

I agree with Nakamuraôs argument that chosen identities are not breaking the mold of unitary identity but rather shifting 
identity into the realm of the óvirtualô and it can definitely create and reproduce stereotypes as well (Nakamura, 2002; 4). 
Identity is truly traveling now, traversing the frontiers between the offline and the online screen. I also concur with Bhabha 
on his theory that postcolonialism will always operate through the dimension of time, history and space, both geographical 
and political by positioning new media as a space through which activities by which new identities, new geographies, and 
new conceptualization of the world are fashioned and performed (Young, 2001; 66). Formulating national identity can no 
longer be done by simply drawing a strict line that physically separates one object from another. Even though national 
heritages are apparently materialized in tangible or natural matter and marked out by geographical borders that did not 
happen by accident rather were contested, defended and constructed (McLeod, 2000; 68), national identity has possibly 
been envisioned by positioning oneôs nationality among others, exercising the notion of differences as well as similarity. 

I believe that the invisibility of national identity does not automatically mean that national identity has not been taken into 
account. Being promoted from an object of history to the rank of creators (Abdel-Malek in Brydon, 2000b; 829), the Orients 
should think how to call themselves. Living in the world called the Oriental, the resistance to the politics of Orientalism can 
be performed by asking what Said has asked in óOientalism Reconsideredô -who writes or studies the Orient, in what 
institutional or discursive setting, for what audience, and with what ends in mind? (Said in Brydon, 2000b; 848). Posing 
these questions will lead to a wide range of answers that convey a problem about how postcolonial identity (the Orient) can 
produce non-dominative and non-coercive knowledge without being trapped to think within the logic of colonialism. 

 

Religion, Nation and Multiple Images of the Orient 

When new media are believed promoting no boundaries in the physical world, the same thing also happens in the 
incorporeal realm where the border that constructs the basic conception of religion itself has been stretched out beyond 
the conventional principles. It is not my intention to say that before the reformation, Indonesian people were frightened to 
stand for what they believed. Yet it must be clearly recognized that every cultural phenomenon leads to significant changes 
in ways of thinking. I concur with Schaeffer (Schaeffer in Smith, 2006; 20) who claims thatñ If we are to understand present-
day trends in thought, we must see how the situation has come about historically and also look in some detail at the 
development of philosophic thought-formsò. I believe that the conception of the self will always be embedded by what the 
history has brought to the subjects and the way it shapes the actuality of identity in all notable moments. I will bring the 
historical context of Indonesians in order to show how this nation is very familiar with the tradition of violence even in the 
realm of religion. It needs to be done before understanding how new media, and Facebook in particular through the section 
of óreligious viewô, function as a break down that can potentially disrupt the dominance of tradition for having religious matter 
as a grounding of coercion. 

 Islam, Christianity, Catholicism, Budhism, and Hinduism are five official religions acknowledged by the Indonesian 
government. Other believers are prohibited to engage in religious practices or worship and also are not allowed to bring up 
any disciples or followers. In Indonesian context, the first of the five principles in Pancasila, the philosophical foundation of 
the Indonesian state, which is óBelieve in the one and only Godô (Ketuhanan Yang Maha Esa) has established a strong 
interrelation between the State and religion. All believers are not merely convinced by the dogma to have faith in God but 
are also required by the State to confess one of six officially recognized religions. This first principle was initiated as an 
alternative to the creation of an Islamic state, even though there were many who were in favor of founding the state on the 
basis of the religion of the majority (Vickers, 2005; 118). With the endeavor to recognize the value of other religions and 
minority groups, the first principle was set up to guarantee the rights of all Indonesian citizens to hold any acknowledged 
religions. In fact, the use of the term óofficial religionô (agama resmi) is still debatable until now.  

In 1978 the government issued the circular letter of the Minister of Home Affair which stated that there were only five 
religions in Indonesia even though the higher constitution, the former Presidential Decision No. 1/Pn.Ps/1965 1/Pn.Ps/1965 
recognized Konghucu as a valid religion together with the other five. As a consequence of this circular letter, all citizens 
were ordered to fill in the religion section in their National Identity Card (Kartu Tanda Penduduk /KTP) by choosing one of 
five religions. Konghucu was excluded until K.H Abdurrahman Wahid, the fourth Indonesian president, annulled this in 1978 
and acknowledged Konghucu again as one of six official religions in Indonesia. Even though the 1945 Constitution does 
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not explicitly state these six religions, it is still generally assumed that Indonesia recognizes only them which leaves out 
other forms of indigenous spiritualism. Until now, religious affiliation still needs to be listed by all Indonesian citizens in their 
National Identity Cards which brings many discrimination practices based on religious differences in reality.  

There are multiple images of the Orient portrayed on the section of óreligious viewô on Facebook which should not be 
oversimplified as they reflect the intricate concept of culture itself which. Its ñdifferential and relativistò functions are precisely 
what is important (Clifford in OôHanlon & Washbrook in Brydon, 2000; 905). The absence of a unified identity is the most 
obvious feature displayed on Facebook and religious view is the section where the Orient is constantly performing their 
cultural differences, bringing any possible form of subversion, mockery and cynicism into play as an effort to deconstruct 
any single master narrative and reject all universal forms of cultural centralization. At this point, being modern or staying 
traditional may not be the main issue for the Orient. Rather what is at stake is the construction of new ways of exercising 
knowledge about oneself and the others. Facebook equally privileges the voices of indigenous individuals and gives space 
for the Orient to reinvent themselves in unpredictable ways. 

The online religion emerges as a response to the call to deconstruct grand narratives. The word óothersô used by Nayarini 
Estiningsih when she defines her religious view on her Facebook account is quite provoking as it implies a distance, a 
separation from anything that has existed before. One intriguing statement is written by Muhammad Amin: óReligionô and 
óAtheismô are the same stupidity with different name whilst PennyRoyal Tea writes down óBelieve 1 Godô for her religious 
viewô.  For many and nearly all people, cyberspace is a playful and sacred space at the same time. Imagination and vision 
about the self, others, society and nation are all penetrating this virtual terrain and showing the unstoppable transformation 
of reality and history. Social, political and religious institution are about to change by the power of free will, a will for 
interpretation and multiple production of identities. Satrya Wibawa passionately envisages that spiritual experiences are 
expected to happen in cyberspace when he says this appealing statement in his religious view: óGod is in Internet! Believe 
meô. All these users are reluctant to state or choose one of óofficialô religions. As an alternative, they put forward their 
enthusiasm of playing part in the self-determination and taking advantage of Facebook that allows their identities to be 
embedded as unconventional towards religious views. Some of them still correlate their religious view with the existence 
(or extinction) of God to different extents whereas others prefer to approach religious matter quite unconventionally. How 
can one comprehend such words like óagnosticô, ótoujours fideleô, óprogressive muslimô, óproud to be infidelséthey shall 
enjoy freedom, democracy, art and rock musicô, óesotericô, óinheritanceô (warisan), ómonyetismô (ómonyetô means monkey) 
or ósamawi religionsô (agama samawi) with no trouble at the first reading of subjectôs account on Facebook?       

Some phrases might be relatively more familiar because they make use of concepts that are generally recognizable and 
highly allied with religious matter. Some labels are considered as unusual for naming a religion since they widen the very 
conception of what should be considered as religion, especially when the enduring religious traditions have habituated the 
followers to get familiarized only with major religious affiliation which are Islam, Christianity, Catholicism, Budhism and 
Hinduism. In her book óGive Me That Online Religionô, Brenda E. Braser has explored more than one million operating 
online religion websites. They encompass every major religious traditions in the world, most new religious groups and 
innumerable social movements that function as de facto religion for their follower (Braser, 2001; 6). This online phenomenon 
provides evidence on the aptitude of new media to promote an interreligious understanding. The challenge to traditional 
religion has been set up not only by modern religious institutions but also it is made possible by every single individual in 
the virtual space. This way narrative introduces an opposing point of view, perspective, consciousness to the unitary web 
of vision (Said 1978; 240). For me, the fundamental issues of human and social life are now under erasure since everyone 
starts asking the essence of being which in my opinion arguing that there is no essential being that can escape from the 
historically-cultural shift. All ideas are seeking for self-expression and new media overpoweringly endows individuals with 
an immense power to pose their incredulity toward meta-narratives. 

If the religious freedom comes to be construed as the individualôs right to worship any god or none at all (Tipton in Arjomand, 
1993; 274), it does not automatically render the position of religion outside of public life. But if God is in Internet as said by 
Satrya Wibawa, then God must compete with the others positioned as the center of religion in the online world. Religion 
may still need God, but speaking of religious view, any corporeal matters or forms of knowledge can potentially catch the 
attention of a new devotee without being institutionally engaged. The way the internet fascinates its users may be the main 
reason why Satrya Wibawa argues that God (must be) in the Internet. Re-fashioning God and giving Him/Her the new look 
that goes well with face of the digital era can be the case here, but erecting boundaries that formerly existed between faith 
and knowledge is quite liberating for many people. Religious skepticism (a religion without religion) may be the product of 
postmodern religious faith which is not linked to any particular dogma, doctrine and denomination (Smith, 2006; 119). If 
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Satrya Wibawaôs statement should be considered as a radical view for bringing the Internet as the new sanctuary where 
everything that people believe in God are already provided by technology, how about the indigenous religions which actually 
exist in the Indonesian society? Do new media bring their existence back or make them present in Indonesian peopleôs 
lives after prolonged concealment in nearly all media representations?  

Indonesian government has chosen to call the indigenous Indonesian religion as óaliran kepercayaanô. It is analogous with 
a cult which means that it is not acknowledged as a religion, but only as a spiritual practice that believes on the existence 
of God. Personal experiences and relationships between the followers and their God is the basis of the practice that 
combines different system of religious beliefs with mystical elements that are typical to local values among particular 
ethnicities. In some areas in Indonesia, there are existing indigenous beliefs, such as the óSunda Wiwitanô embraced by the 
community in Baduy, Lebak, Banten and also known as CIGUGUR religion (and there are several other names), óBuhun 
religionô in West Java; óKejawenô in Central Java and East Java; óParmalin religionô, an indigenous Batak religions; 
óKaharingan religionô in Kalimantan; óTonaas beliefô in Minahasa regency, North Sulawesi; óTolottangô in South Sulawesi; 
óWetu Teluô in Lombok or óNaurus IslandSeramô in Maluku Province. These indigenous religions are degraded as a doctrine 
of animism, pagan or just as a cult as I mentioned before. The religious matter had been exercised by the government as 
the instrument of oppression instead of being developed as national heritage.  

I used my personal Facebook account to ask other users whether any of them write down the indigenous Indonesian 
religion or not in the óreligious viewô section. None of my friends on Facebook responded positively. This implies different 
meanings. The users may not know what the indigenous Indonesian religions are or they choose not to relate with traditional 
values. It is easier to find various religious views which are not rooted in Indonesian ritual or tradition. The Orient occupies 
the virtual terrain and brings representational images posed by the West to trouble. This is the point of departure for the 
negotiation of the self, the process of destabilizing the firm construction of the Orient by progressively challenging any 
homogenous intellectual, cultural and political narratives. 

If the essence of Orientalism is the ineradicable distinction between Western superiority and Oriental inferiority (Said, 1978; 
42), does the formulation of contemporary religious view on Facebook point towards the idea of bringing the Orient closer 
to modern realities as a refusal to accept the binary distinction made by the West? When While Said  says that everywhere 
among Orientalists there was the ambition to formulate their discoveries, experiences and insights suitably in modern terms 
(1978; 43), I personally find out the paradox between the potential to break out from the stereotypes of the Orient and the 
tendency to intensify the constructed figure of the Orient. By realizing that the construction of binary positions was based 
on the imaginative vision about the Orient who is oddly different ï unusual, fantastic, bizarre, irrational, extraordinary, or 
abnormal (McLeod, 2000; 44) ï and that history is made by men, óreligious viewô materializes power exercised by what has 
been called the Orients in order to give shape to the new material reality of the Orientals. 
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Abstract 

As a result of collapse of the Central Powers in 1918 in Central Europe have emerged new national states e.g. Poland, 
Czechoslowakia, Hungaria, SHS Kingdom some of states that have existed before the Great War have changed their 
boundaries e.g. Romania, Bulgaria. But what is most important newly created states have a need to create their constituencies, 
so they needed a electoral law. There is a question in what manner they have used the solutions that have been used before 
the war in the elections held to the respective Parliaments (mostly to the Austrian or Hungarian parliament) and in case of 
Poland to the Tzarist Duma or Prussian and German Parliament. In the paper author will try to compare Electoral Laws that 
were used in Poland Czechoslowakia, and Romania [Bukowina]. The first object will be connected with the question in what 
matter the Austrian electoral law have inspired the solutions used in respective countries after the Great War. The second 
object will be connected with showing similarities between electoral law used in so called opening elections held mainly in 
1919 in Austria-Hungary successor states. The third and final question will be connected with development of the electoral 
rules in respective countries and with explaining the reasons for such changes and its influence on the party system in 
respective country: multiparty in Czechoslovakia, hybrid in Romania. 

 

Keywords: Poland, Romania, Czechoslovakia, Electoral law, politics. 

 

In the countries that emerged in 1918 after the collapse of the Austro-Hungarian Empire, also known as the successor 
states, all political principles had to be built from scratch. On the one hand, it was a unique opportunity to try new political 
solutions.  

On the other hand, using commonly known rules might be considered useful in stabilizing the country, since the elections, 
one of the key elements of democracy, could be held according to widely accepted principles that were attributed to the 
former political system, which helped to raise the trust of the new countryôs citizens. 

The article aims to trace the main regulations of Austrian electoral law of Imperial Council in 1907 and find their influence 
on first electoral law in the successor states (Romania [Bukovina], Czechoslovakia) and Poland. 

The starting point of the research is the Austrian law governing the elections to Imperial Council in its final version of 1907, 
when in the effect of the so-called Beckôs electoral reform, general and equal voting right was introduced in Austria. 

The tradition of general elections in the Austrian Empire itself was formed in 1896 (due to Badeni reform), when to the 
previously existing four classes of voters, formed on the financial possibilities, a fifth class was added, with every citizen 
with voting right being able to make his choice. 

Apart from the issue of generality, the reform in question introduced the idea of unequal voting and plural voting. It was 
possible due to granting voting right to the members of the fifth class, and also those who were allowed to vote in classes 
I-IV, which made it possible for them to vote twice (StarzyŒski, 1907, p. 75). It should be mentioned that in the end of the 
19th century Austrian electoral law was not extraordinary. Plural voting existed in other countries, in Belgium on the country 
level and in Sweden - on the local level.1.  

New electoral law, introduced in the Austrian Empire in 1907, meant serious changes in the basic rules of voting, since it 
replaced the former rule of political representation typical of class voting with the principle of citizen representation. 

                                                            
1 It should be mentioned that in the end of the 19th century Austrian electoral law was not extraordinary. Plural voting existed in other 
countries, in Belgium on the country level and in Sweden - on the local level. 
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The additional aim of the new law was to reconcile different nations of the Austro-Hungarian Empire by granting mandates 
to particular nations living in precise electoral districts. It was clearly visible in the region of Moravia, where it was possible 
to set electoral districts in such a way that mandates would be given to particular peoples (StarzyŒski, 1907a, p. 289), 
thanks to the 1905 national cadastre. 

It is worth mentioning that the idea of introducing similar changes in other parts of the Empire, Galicia included, were facing 
strong opposition of the local politicians, especially in regions inhabited by mixed nationalities. In other parts of Austria of 
the time, similar division was meant to be introduced in a more subtle way (Buszko, 1956, p. 30-31), but with a superior 
idea of a balance between Slavic and Germanic-Romanic element (StarzyŒski, 1907a, p. 290). 

An element meant to regulate political life in Austria was introducing a partial reform of the House of Lords (Higher House 
of the Parliament). It involved setting a definite maximal number of its members appointed by the Emperor to 150-170, 
which disabled halting virtually every new statute drawn by the Lower House of the Parliament by appointing numerous 
members. 

The outcome was dubious, since it also made it difficult to have a majority in voting a new project over. The second element 
of the reform was to allow hereditary peers of the House of Lords to run in the elections to the House of Representatives, 
on condition that their membership would be suspended while belonging to Imperial Council. 

An important novum introduced by electoral law of 1907 was the possibility of direct vote for all the voters. Such opportunity 
had been possible earlier only in classes I-III, in lower classes it was only one of many options. It used to be a common 
situation in Europe, for instance in Romania, so Austria was not archaic in that sense. 

A curious fact in Austria was that passive voting right was slightly broader than active. in this particular case there did not 
exist domicile status, which was obligatory in case of active voting right and set to last one year, the obligation of one year 
permanent residence in a certain electoral district was a result of a compromise. The Left wanted to remove this entry from 
electoral law as designed against workers who used to migrate in search of work, whereas Christian Democracy postulated 
obligatory residence of 3 to 5 years, which was to support the settled (StarzyŒski, 1907a, p. 293). 

Another novum put forward by Beckôs law was an introduction of single- member districts, with the possibility of existence 
of double-member districts in the areas ethnically non-homogenous, where the second mandate was meant for a person 
belonging to an ethnic minority group. It was practiced only in Galicia (StarzyŒski, 1907a, p. 434)1, where in the areas 
dominated by the Ukrainians, it was used to help Polish representatives in being granted a mandate (J. Buszko, 1956, p. 
78).  

This new law secured the interests of the ethnic minority groups, by granting the representative of such group the 
opportunity to enter Imperial Court on condition that he was supported by at least 25% of the voters of his electoral district. 
It was a novelty in Austrian solutions. 

It should be mentioned that this way of choosing a minority MP was faced with considerable restrictions. One of them was 
the necessity to acquire at least 50% of votes by the representative of the majority, and in case of not gaining such number 
of votes by a candidate from a district in question, the voting procedure had to be repeated, no matter whether the threshold 
of 25% had been passed or not (StarzyŒski, 1907a, p. 299). 

The voting was based on the principle of a single non-transferable vote (SNTV), used then in Brasil on provincial and 
municipal levels (StarzyŒski, 1907a, p. 300). The procedure of granting seats in the Parliament itself was obviously based 
on the plurality voting system, with the use of ballot which took place one week after the first voting. Only two candidates 
who acquired the majority of votes in the first voting ran in it. As previously mentioned, it took place almost everywhere in 
Austria, except 36 country districts. The rules in those districts were more complicated, and in extreme cases as many as 
4 dates of voting were needed to choose two MPs, but this could only happen when the majority candidate was the only 
person who got votes, which was hardly possible. 

Nevertheless, using the voting procedure in question with proper division of rights and high political awareness of the 
majority of voters, it was possible to choose two majority candidates in one electoral district. There was no solution to such 

                                                            
1 70 electoral districts were established there: 34 single-member town districts and 36 double-member country districts.  
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behaviour of the majority, despite the existence of other aspects of voting, especially its sectreteness (StarzyŒski, 1907a, 
p. 443)1. 

Due to the introduction of the minority MP, the institution of substitute MP was also introduced. He was appointed when the 
elected MP was not able to fulfil his duties. Every MP had his substitute MP appointed2. in case of majority voting, additional 
voting is much more common to the institution of substitution MP. It was not possible, however, if having in mind that 
minority groups were supposed to be represented as well, since it would violate the rule of general elections (only the 
minority group in a particular electoral district would vote) or the rule of secret ballot (voting cards would have to be signed 
or every vote should be recorded on the voting lists). 

Substitute MPs were chosen in voting similar to voting for MPs, with the restriction that the choice would only be valid on 
condition that the MP whom the substitute was to represent, would be chosen as well. in case of runoff voting, a second 
voting for the substitute MPs was usually arranged as well. in case of death of a substitute MP during the tenure, whether 
he was a member of the House or not, his mandate was considered vacant. 

An important new element introduced in 1907 was a strict definition of the date of mandate verification by the House itself, 
which had not had any regulations earlier. It sometimes happened that no statue at all was introduced because of that. Due 
to new regulations, it was meant to happen during the first year of the House tenure, which was a very liberal attitude 
anyway, since in the same period in other countries, for instance in Romania, the mandate verification was done even 
before the first meeting (Dubicki, 2013, p. 98). 

Class system was eliminated, which, together with making it easier for a man to vote, strengthened the idea of general 
voting. The way to give a vote was much easier since the polling places were set locally, not on county levels. The only 
exception was again Galicia, where national authority allowed the areas having less than 1200 citizens to organize common 
voting. The only condition was that there should not be more than 5000 people voting together.  

The regulations in question were probably introduced to lower the costs of voting. The group of offences because of which 
the citizens were deprived of the right to vote was enlarged. Some of them were common crimes, like for instance, 
drunkenness.  

A characteristic feature of the new law was the introduction of compulsory voting on the country level, which meant that all 
the parts of Austria had the right to decide upon its potential introduction and decide on their own how to carry it out 
(StarzyŒski, 1907a, p. 230). The autonomy of the voting right was linked to the features of particular regions, especially in 
mountain areas where the citizens used to travel together with their herds to the fields and used to stay there for as long 
as six months, so it was scarcely possible for them to fulfill their voting duty. Until 1907 voting duty was introduced in: Lower 
Austria, Upper Austria, Moravia, Silesia, Salzburg and Vorarlberg. It was meant to be introduced in Tyrol and Bucovina as 
well, whereas in Bohemia this matter was not solved in 1907 (StarzyŒski, 1907a, p. 236). The fine for the absence at the 
voting was from 1 to 50 krones and it could not been changed for imprisonment. The only possible punishment was a fine. 

In Galicia as well, in the elections to The Diet of the Kingdom of Galicia and Lodomeria, the rule of proportional counting of 
votes was tried to be introduced; in the heated debate before the introduction of general voting right in Galicia there 
appeared some ideas of common voting right by Stanisğaw GğŃbiŒski and J·zef Buzek. 

 When speaking about contemporary voting right and its features compared to world regulations, Buzekôs project is 
important because it was the first moment when the idea of proportionality and choosing a particular candidate, so using 
open lists during proportional voting, were introduced (StarzyŒski, 1907a, p. 219).  

From the point of view of subsequent practice, the method suggested by Buzek had been important, since the author was 
one of the key authors of new electoral law of The Second Polish Republic (Buzek, 1922)3. 

 

                                                            
1 in Moravia there was such a possibility, but it involved signing the voting papers. When a particular MP was discharged from a local 
parliament in a district, his substitution MP was chosen only by those who voted for the MP in question. It involved an infringement of the 
idea of secret ballot and keeping voting papers during the whole tenure.  
2 This voting method can be compared to the American way of voting for president as it was formed after 1804, when it was possible to 
point a particular common candidate for president, and different candidates for vice-presidents. 
3 His main ideas concerning electoral law between the wars were presented in the book: J. Buzek, Ordynacja wyborcza do Sejmu i 
Senatu, Warszawa-Lwów, 1922. 



ISBN 9788890916250 New Perspectives on Contemporary Social Studies 37 

 

 

Electoral law valid in Romanian Bucovina in the period 1919-1926 

After the end of World War I and the collapse of the Austro-Hungarian Empire, the territory of Bukovina was located within 
Romanian borders. Due to this fact, it became necessary to organise a separate electoral law for Bukovina. It was in 
accordance with the rule, approved in the whole country, of holding elections on the basis of various electoral laws. The 
rule was unique, as far as Europe was concerned. Separate solutions were organized for particular parts of the country, 
which belonged to different states before WWI. Romanian Old Kingdom, Bessarabia, Transylvania and Bukovina were 
using different solutions, whose one shared feature was the electoral law of 16 November 1918. Its main idea was the 
introduction of general voting, and a proportional system of counting voices, however, these were very general guidelines, 
eventually introduced in the whole country not before 1926, with another electoral law coming into effect.  

An electoral law for Bukovina territory was constructed on the basis of the nationwide law. Here, in accordance with the 26 
August 1919 act, elections were supposed to be: general, equal, direct and secret. The rule of compulsoriness was not 
forgotten either. Here, plurality voting system was supposed to be used, and a senator and an MP were to be chosen in 
each election district. Three MPs were to be chosen only in Cernauti, according to the proportionality principle. Thus, it was 
a mixed voting system. in Bukovina, 26 MPs were to be elected in general election (23 in single-member districts and 3 in 
a multi-member district), together with 12 senators (Mamina, 2000, p. 61)1. Those who committed hostile acts against the 
state or the Romanian nation would also join the group of people deprived of voting rights. Those who did not accept being 
naturalised or who renounced Romanian citizenship, those who did not swear an oath to be loyal to Romania and people 
with no political rights, were also deprived of voting rights. When it comes to these people, a solution, inspired by the 
Austrian model, was making it impossible to vote for people who were under the surveillance of the police (Radu, 2005, p. 
165). The Acquisition of some solutions that had been successful before, in the period of Austria-Hungary, could be seen 
here. The introduction of single-member districts (23) in the country was most undoubtedly caused by the will to maximise 
the amount of mandates for the Romanian MPs and senators. 

The organisation of elections was supposed to be slightly different than in Romanian Old Kingdom; here one central election 
committee was to be created and perform all the necessary election procedures. The voting procedure itself was supposed 
to be slightly different here as well. Every electoral register should be printed on paper of a different colour. The unwanted 
lists were supposed to be left in a ballot box which was to be found in the voting booth, while the list chosen by the elector 
was to be placed in an envelope and handed in to the chairman of the election committee, who would place it in the proper 
ballot box. The voting certificate would be stamped and returned to the elector in case of subsequent runoff voting. It was 
important, because in Bukovina in case none of the candidates reached absolute majority of voices (50% + 1), another 
round had to be run, between the candidates with most voices. This was an idea taken from the Austrian electoral law. If it 
turned out that both candidates were awarded the same number of voices in the second round, assigning mandates would 
be performed using lottery-drawing. in case of Cernau˓i, the same as in Romanian Old Kingdom, the mandates belonging 
to municipalities in the election to the Lower House, were supposed to be split according to dôHondt method (Radu, 2005, 
p. 165). 

The abovementioned regulations were upheld in Bukovina until 1926, when a nationwide unified electoral law was 
introduced, in which none of the solutions adopted from the former Austrian law were used. 

 

Czechoslovakia and its electoral law 

In the newly established Czechoslovakian country, legislative authority was given to a two-chamber National Assembly, 
consisting of Chamber of Deputies and Senate. The right to candidate, in case of Chamber of Deputies, was given to every 
person who was at least 30 years old, and every 21-year-old, or older, person was entitled to suffrage. in case of Senate, 
these numbers were higher, respectively: 45 in case of the right to candidate, and 26 in case of suffrage (StarzyŒski, 2010, 
p. 165, 166). 

Electoral law was described as consisting of 6 adjectives, which means that the ñstandardò equal, proportional, free, secret 
and general became accompanied by compulsory. Voting was compulsory under penalty of fine or jail. This idea was quite 

                                                            
1 Bukovina was granted a certain number of seats in the Senate, being given after appointment. 
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common back then and it was adopted into the Czechoslovakian electoral law from Belgium (StarzyŒski, 2010, p. 165)1. 
Every electoral register had to be supported by 100 electors. It was prohibited to candidate in several districts 
simultaneously, as well as to run for MP and senator at the same time. The latter restriction was practically applied when 
elections to both chambers took place at the same time. Should they take place at different times, an MP could run for 
senator, and vice versa. According to legislators, such possibility would occur relatively infrequently, as the 
Czechoslovakian voting system was characterized by extremely long tenures ï Chamber of Deputies was supposed to be 
chosen every 6 years, Senate every 8 years. Thus, it is easy to count that, apart from the first election, which had not taken 
place until 1920 (Bohemia and Slovakia) and 1924 (Carpathian Ruthenia), the first mutual election would take place after 
24 years, in 1944, theoretically. However, due to the shortening of both chambersô tenures, the elections were mutually 
held in: 1920 (Chamber of Deputies election on 18 April 1920; Senate election on 25 April 1920); 1925 (15 November); 
1929 (27 October); 1935 (19 May).  

Allocating seats after the election proceeded as follows: an electoral quotient was established, which later helped to allocate 
particular seats for an adequate party. in case one list was allocated more seats than candidates on electoral registers, the 
vacant seats would be transferred to the countrywide pot, divided by the central election commission 8 days after the 
election. in this second deal, the entire country became one election district. in that case, only people who run for mandate 
in general election could candidate. What is more, only the parties which obtained at least one seat before had the right 
stand for this deal. This procedure was justified by the fact that only a person who had been verified to a certain degree 
during the election could be chosen2. This time, the election committee worked out another electoral quotient, taking into 
consideration the remaining voices across the country, the ones which were not used when allocating seats. They were 
used to calculate a number of mandates to be allocated in round two. in case the number of MPs did not reach 300, yet 
another, third, round of allocating seats took place. 

Czechoslovakian Senate consisted of 150 senators, it was appointed for 8 years, as it has been mentioned earlier, but no 
term of office lasted that long. The longest tenure was in the years 1929-1935, when the Chamber of Deputies managed 
to hold, in other cases the tenure was shortened. This fact may lead to two ideas.  

First of all, the myth of endurance and stability of Czechoslovakian democracy has to be revised, since only one Parliament 
(or rather its half) during the interwar period managed to work during its entire term of office (Tomaszewski, 2006)3. 
Romania had higher rates, since there were two full terms of office completed (1922-1926, 1933-1937) (Dubicki 2013, p. 
439).  

Another matter to consider is the influence of the length of the tenure on the stability of the Parliament. It is clearly visible 
that the idea that was supposed to stabilize the rule, worked the opposite. in case of Czechoslovakia, it can be said that 
the fight to stabilize political situation with the use of ñfiveò had measurable benefits that could trigger dissatisfaction of the 
citizens, especially in Slovakia. 

It can be even concluded that constant presence of the same politicians in the circle made Czechoslovakia resemble a type 
of democracy in which the citizens were able to control only the highest authorities, which made it almost impossible to 
change them. in case of any social or ethnic tension, the electorate might get discouraged from being interested in politics, 
or even express their social discontent, which eventually led Czechoslovakia to disintegrate. 

In case of the Higher House of Czechoslovakian Parliament there existed a possibility of office workers standing for 
elections. During the tenure they were on a leave from their office. It was forbidden to combine the MP mandate with the 
membership of local assembly, Constitutional Tribunal or Electoral Tribunal. It was also forbidden to be both an MP and a 
Senator.  

It was possible to take away the mandate from a person who was excluded from a party because of ñlow reasonsò or 
dishonest behaviour, which was meant to stabilise the rule of the authorities. Another way of losing a mandate was after 

                                                            
1 Imprisonment was a new penalty for absence during voting in Czechoslovakia, since earlier the Austrian regulations had been using 
fine only.   
2 in similar circumstances, there appeared an accusation of creating a possibility of allocating seats taking into account people who did 
not take part in the elections during a debate on a reform of electoral law in Romania in 2008.   
3 Despite its polarisation, Czechoslovakian Parliament used to function in a proper way due to the creation of not formal and outside 
Parliamentary forum, called pŊtka (the five), which took care of keeping the authority majority for  Jan Ļernyôs cabinet. Since this solution 
worked well, later it was practiced as well. From 1926 the fraction gathered 8 most prominent politicians of the state. 
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being taken away civil rights because of a court judgement. S. StarzyŒski considered that solution a judicial protection of 
party loyalty (StarzyŒski, 2010). 

Sessions of the Parliament were held twice a year: during spring time (in March) and fall time (in October). Those were 
obligatory Parliament meeting times, but the President could ask the Parliament to meet on a special session, on his will 
or when suggested by one of the Houses. in that case, the range of issues raised during the debate had to be given. There 
was also a rule ordering the Houses to meet not later than 4 months after the last session.  

Both Houses used closed list voting, which was modelled on German law. To count the votes during the first voting round, 
Hare quota formula was used on the state level (Buzek, 1922)1. Using this method of counting votes resulted in only a part 
of the mandates being allocated during the first round of voting2. 

During the next rounds, the lists could be suggested only after the elections, but the order according to which the candidates 
appeared on voting lists did not necessarily have to use their former result. in the next round, Hagenbach-Bischoffôs quota 
(StarzyŒski 2010) was used. in the third round, mandates were distributed to particular political parties according to the 
result of the second voting round, until there was no free seat.  

More serious changes were made in 1925, when next elections took place. This time electoral law was adjusted to new 
administrative division of the country (the division into 20 zhupas). The number of candidates on the voting lists was limited 
to the number of mandates to be distributed in a particular electoral district and the right to take part in the second round of 
mandate distribution was only given to those parties who received at least one mandate in general elections.  

The procedure of the distribution of votes in the second round was changed as well. This time the number of unused votes 
was divided according to Hare quota from the first round. The rules of distributing votes in the third round were changed in 
a similar way as well, ethnic minorities and the parties whose members had already got mandates during the second round 
of voting being preferred.  

Next amendments were introduced in 1927 and 1935. in 1927 military men in service were effused voting right according 
to the rules valid in the neighbouring countriesô legislation. in 1935 the method of voting distribution in the second round 
was being manipulated again. 

Only those parties who acquired at least 20 000 votes (or 35 000 when it comes to the Senate) in one electoral district, or 
120 000 votes on the country level, were allowed to take part in the second round of elections. Generally, the electoral law 
in Slovakia during the I Republic involved the use of close lists, Hare quota and Hagenbach-Bishoff quota. There was no 
threshold, but using the two methods mentioned above, it was not necessary. 

The system that resulted from it can be classified as multiparty in which different political parties were considered relevant 
and possessing strong coalition value. That can be said about almost all political parties except The Communist Party of 
Czechoslovakia and the party of the Sudeten Germans. Thus, according to Sartori, this can be called a multiparty polarised 
system. The classification is justified by the presence of strong opposition, not able to come to agreement (there was no 
possibility of the communists coming to terms with the Sudeten Germans).  

The formation of multiparty polarized system meant the existence of many political parties, and the lack of threshold enabled 
many political parties, whose exact number is not possible to estimate due to many changes in the near-electoral period, 
to enter the Parliament. 

An additional political matter was the fact that in the first period of the existence of the country, the main distinguishing 
factor was not ideology, but ethnic belonging, which made Czechoslovakia similar to The Kingdom SHS. 

The President was entitled to dissolve the Parliament in general, or one House only, but he was not allowed to do so during 
the last 6 months of his presidential term of office. 

What is important, even though the Constitution mentioned free mandate, it was rather imperative mandate that was present 
in Czechoslovakia. Parliamentary mandate was treated as belonging to a particular political party. To assure an MPôs 
loyalty, the party usually threatened him not only to move him out of any of the parliamentary Houses, but also to make use 
of the promissory notes he had been made to sign before the elections. It was such common a practice that sometimes in 

                                                            
1 Precise rules connected with distributing mandates in Czech see: J. Buzek, op. cit., s. 50. 
2 in smaller electoral districts even half of the mandates were not fulfilled 
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the commentaries on Czechoslovakian political system there appeared voices that it cannot be considered to be a state 
with the existence of free mandate (StarzyŒski, 2010, p. 167). 

It can be attributed to the fact that during the first elections in Czechoslovakia in 1919, the Parliament was chosen due to 
a deal: the political parties who in great majority had existed before the war, got the right to represent the state politically 
on the basis of the voting results from 1911. They received an appropriate number of mandates, but the exact personal 
decisions were left to political parties to make (Tomaszewski, 2005, p. 35). 

The division into electoral districts was not equal. The number of citizens living permanently in a particular electoral district 
was taken into consideration. The electoral district of Prague was the biggest, with 45 MP mandates to be distributed and 
Liptovsky Mikulas- the smallest, with only 6 mandates. They were still very big electoral districts, with ethnic minority groups 
and small political fractions being favoured. 

It was beneficial for the Czechs, especially in the Sudetes and in electoral districts in Cieszyn Silesia, where they were not 
a visible majority. The density of population being taken into consideration, most of the mandates were given to Czech, 
where 157 MPs, so the majority of the House, were chosen. in Moravia 63 MPs were chosen and in Slovakia 61.1 

 

The solutions introduced by so-called Moraczewski Electoral Law in Poland 

In Poland, reborn in 1918, after 123 years, a need to conduct parliamentary elections was soon expressed, which triggered 
the appearance of the first electoral law very quickly, as early as in November 28, 1918, almost simultaneously with the 
document setting the date of elections for January 26, 1919. in Poland the situation differed from the one in Czechoslovakia, 
where first elections took place in 1920 and in Romania- in November 1919, since the elections immediately followed the 
proclamation of new electoral law. 

Such rapid legislative process can be attributed to the postulate of the Head of State, J·zef Piğsudski, to conduct the 
elections as soon as possible to legitimise the right to rule of the new authorities. According to Piğsudskiôs memoirs, it was 
drafted by Jňdrzej Moraczewskiôs government in 10 days (Watt 2005, p. 21).  

In theory, the elections were to be held according to the rule of the five adjectives. Belgian regulations, with a small 
modification enabling the creation of so-called electoral blocks (Buzek, 1922, p. 31) to make it possible to count together 
the voices given to forces belonging to them, were being looked up to. According to J. Buzek, such action had not been 
thought over, since it made it easier for smaller parties to get a mandate, which introduced even greater element of 
insecurity to elections and it broke the idea suggested by dôHondt method, which is known to promote bigger political parties 
(Buzek, 1922, p. 36)2.  

The right to candidate and the right to suffrage was limited with a relatively law age qualification ï 21 years (Buzek, 1922, 
p. 22). What was new, was granting the voting right to women. When it comes to the voting formula - dôHondt method was 
used in plural mandates electoral districts that differed from each other in terms of the number of seats to take. in the 
biggest district, the district of Warsaw, 16 mandates were ready to be taken, the smallest electoral districts (with only 3 
seats) were in Cieszyn Silesia. 

In general, there was a rule that was used later as well, linking the number of seats in a particular electoral district with the 
number of citizens living there ï the proportion was estimated as 1: 50 000.  

Overall, the estimated number of MPs was 513 but finally there were 442 deputies, but only 364 of them were elected, the 
rest (78) were appointed. 

That electoral law was heavily criticised just from the beginning. Right-wing andagrarian fractions put forward their doubts 
claiming that it was an element of socialistsô dictate, not including their demands. What is more, especially peopleôs party 
demanded changes in electoral law leading to the introduction of single member districts, with which they had had 
experience before 1914 and they knew how to conduct electoral campaign (Cimek, 2005, p. 33). The new project was 
heavily criticised by people connected with the circles around Regency Council, who before November 1918 prepared new 

                                                            
1 It should be reminded that in Carpathian Ruthenia elections were not held until 1924, when 18 MPs were chosen. 
2 According to J. Buzek, list blocking was possible only in electoral districts not homogeneous ethnically, but it should be forbidden in 
ethnically homogeneous ones. Buzek claimed that in countries consistent ethnically, like Germany or Austria, the experiment of blocking 
the lists was allowed in ñopening electionsò only, whereas in the following elections it was out of the question.  
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projects of electoral law of the Kingdom of Poland (which was founded on the basis of Act of 5th November) to the order of 
Regency Council itself. Prof. Józef SiemieŒski paid attention to serious differences in the size of electoral districts and in 
the number of mandates to be taken, since in small districts it was necessary to get around 30% of votes, whereas in bigger 
districts to become an MP, one had to acquire less than 10% of votes. 

The technique used to conduct the elections involved a serious threat to the idea of proportionality: if there was only one 
voting list or many lists but with the number of candidates equaling the number of seats to be taken, the elections were not 
carried out. It leads to the conclusion that votes were distributed proportionally on the level of an electoral district, without 
the use of Czechoslovakian system of state list, since in that case a problem of dealing with districts in which elections 
were not held would occur. Thus, Polish electoral law seemed similar to the regulations used in Romanian Transylvania in 
1919 and 1920. 

According to some experts of that time, the proposed proportional system could be introduced only in a state with fully 
developed party system and established democracy, which could not have been said about Poland of that time, since 
almost all institutions connected with public life were only staring their activity on state level (Ilski, 2014). Because of that, 
the decision of Head of the State to introduce the electoral law in question may be a sign of heavily critised by him party 
politics. 

When it comes to the voting method itself, it should be stressed that closed lists were used at that time, with the voter was 
only to underline the number of voting list he wanted to support. It involved getting to know the lists of candidates in advance. 
Distribution of numbers of voting lists was performed according to the order of declaring them to the election committee 
(Dziennik Praw, 18/1918, art. 45). What is interesting is that the possibility to stand as a candidate for elections in many 
electoral districts, known before Great War, was still practiced. It demanded further declaration which electoral district one 
wanted to represent and the next person from the list replacing the first one. 

Nowadays, the obligation to buy a voting card by a person who wanted to make use of their voting right can be considered 
controversial. The price of the voting card was 5 Polish fenigs or 10 hellers in Galicia. Electoral law established some 
precautions against the attempts to rig the elections. A voting card bought had to be put into an envelope that was to be 
stamped in a polling station (Dziennik Praw, 18/1918, art. 70). Voting cards without envelops were considered not valid. 
Privateness of the elections was also secured ï every citizen could fill out the card at home. 

Finally, the elections were conducted only some part of Poland, and in hostilities areas (in Galicia especially), MPs 
representing those regions in the lower House of Austrian Parliament in 1918, were appointed as additional MPs.  

The most intriguing situation took place in Lwow, where two seats were vacant because of the death of two MPs. A decree 
of the Head of the State ordered to fill them upon elections which were to be conducted on the basis of old Austrian electoral 
law of 1907, not on new Polish one (Dziennik Praw, 18/1918, art. 47). It was the only example of the use of Austrian 
regulations in successor states to such an extent.  

Summing up, the adoption of proportional electoral system by reborn Poland was a way of leaving the well-known plurality 
voting systems that had been known and used for most electoral acts in the annexed lands before World War I1. It was 
surely triggered by the eagerness to dissociate from the tradition of foreign states but it was also connected with the 
European trend to use proportional electoral law. 

To sum up, Austrian electoral law was a breakthrough since it introduced the idea of equal and general voting. It also set 
democratic standards on the area where it used to be valid in the years 1907-1918. 

Successor states, en bloc, decided not to keep it after 1918, which can be attributed to several factors. First of all, it may 
have been triggered by ambition to dissociate from the criticised Habsburg state. It can be ascribed to Poland, where 
peopleôs party, during a debate over the first electoral law, demanded the introduction of rules taken from Austrian 
regulations, which was opposed by the socialists. 

Secondly, the introduction of plurality voting system on regions not homogeneous ethnically would be politically dangerous 
since it transferred electoral competition from political to ethnic matters, which was not welcome in view of the need to 
consolidate democracy in new states. 

                                                            
1 When it comes to Prussian Partition, majority and general regulations functioned in case of the Parliament for all of Germany. Till the 
end of existence of German Empire, Prussian Parliament was elected due to class electoral law. 
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A controversial thesis can be given that the 1907 regulations could not have been hold because of a completely different 
political situation in successor states. in 1907 it was all about relieving the social tension; after 1918, in newly created states 
especially, the consolidation of the country, with the use of proportional elections, was the most important. Proportional 
elections made fair distribution of seats, without the discrimination of particular ethnic minority groups, possible. It was of 
upmost importance to build a positive picture of a new political entity on international level.  

It should be stressed that Beckôs electoral reform set political minimum that could not be crossed by any country. It should 
also be reminded that some solutions that had been functioning since 1907 were later adopted by the successor states, 
especially in terms of order regulations, or so called incomaptibilitas. Austrian law can be called vital for further functioning 
of democracy in the successor states. 

Austrian regulations of 1907 were valid the longest in Bucovina, where they were used for the last time during 1922 
elections. It should be reminded that there was an incident of acting upon Austrian regulations during elections in 1919 in 
the Polish city of Lwow. 
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Abstract 

The aim of this paper is to discuss how approaches to discourse can face the charges for discursive idealism, and to show it 
empirically through the analysis of gender discourse in the mapping and reception of the life and work of Marija Juriĺ Zagorka, 
the first Croatian woman journalist, proto-feminist and the writer of popular fiction. The method is critical discourse analysis, 
which follows Foucaultôs concept of discourse, but attempts to overcome the criticism Foucault received for overemphasizing 
the potential of discourse to manipulate people. This is the reason motivating many revisions of Foucault's method mainly by 
attempting to introduce a theory of action in order to make a socially active subject link discourse and reality. CDA authored 
by Norman Fairclough introduces a three-dimensional concept of discourse (as text, discursive practice and social practice) 
and uses the Gramscian concept of hegemony (rather than ideology) to strategically try and surpass the charge for discourse 
determinism. Seeing discourse as social practice enables us to combine the perspectives of structure and action, because 
practice is at the same time determined by its position in the structured network of practices and a lived performance, a domain 
of social action and interaction that both reproduces structures and has the potential to transform them. Gramsci's concept of 
hegemony sees cultural production as a tool that maintains domination by securing the spontaneous consent of the 
subordinated. The results suggest a possible (subversive) intervention into the sphere of discursive practices (hegemonic 
struggle of different voices for supremacy in the order of discourse defining the reception of Zagorka) and indicate that detailed 
empirical research on discursive effects in a series of domains is a method of research on political investment of the order of 
discourse into social change. 

 

Keywords: discourse, gender, popular culture, hegemony, social practice 

 

1. Introduction 

The research attention paid to discourse in humanities and social sciences in the last several decades presents a 
ramification of the so called linguistic turn, which has directed the mainstream research interests towards the questions of 
meaning-production, subjectivity, social construction of identity etc. Although discourse was originally studied 
predominantly within the framework of linguistics, the influence of deconstruction, poststructuralism and the performative 
turn have widened the meaning of the term discourse. Consequently, there are today quite a few definitions of and 
approaches to discourse analysis, such as that of Fairclough (1995), Wodak (2001), van Dijk (1990) etc. Sociologically 
relevant conceptualizations of discourse are particularly the ones influenced by Foucaultôs method, because, among other 
reasons, Foucault sees social power as discursive. There is almost an overload of interpretations and (mis)uses of Foucaultô 
approach, although there is no one Foucaultôs method. Our task is therefore to firstly give an overview of the history and 
(disciplinary) versions of discourse analyses and then to move towards outlining Foucaultôs notion of discourse. We will 
discuss some criticism Foucault received, particularly the charges for discursive idealism, and try to show how a critical 
discourse approach, specifically the one authored by Norman Fairclough, works to overcome the criticism Foucault received 
for overemphasizing the potential of discourse to manipulate people, and offer a view of the potentially subversive social 
action. There are two main foci Fairclough complements the method with to achieve this objective: he conceptualizes 
discourse as consisting of the three dimensions (text, discursive practice and social practice), and he introduces the concept 
of hegemony over that of ideology to provide for the struggle between tactically polyvalent voices for supremacy in the 
order of discourse. 
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Having leaned the methodological framework of critical discourse analysis against a background, the paper proceeds to 
empirically apply the method through the analysis of gender discourse in the mapping and reception of the life and work of 
Marija Juriĺ Zagorka (born 1873, died 1957), the first Croatian woman journalist, proto-feminist and the writer of popular 
fiction. Zagorka was on the one hand adored by her readers, immensely popular, and due to that in the position to mobilise 
action towards feminist goals. On the other, however, she was severely criticized and even treated with utter disgust by the 
established critics. This duality is also evident in her invisibility in the overviews of the history of Croatian literature and 
journalism, critical treatises, encyclopaedias, or scientific debates; and on the contrary her immense visibility and presence 
in the popular cultural imaginary. Our analysis in this paper specifically focusses on the gender discourse that spans past 
the borders of science and literature and can be, as the results suggest, considered as their confluence. Informing the 
critical analysis of gender discourse with the analysis of context and paying heavy attention to the critique of ideology, the 
paper reveals power-imbued strategies of the certain historical mapping and reception of Zagorkaôs life and work. Increased 
academic interest in popular culture enabled this new visibility of previously absent objects from the scientific study, 
although new investments into the power regime must not be disregarded. We will in this paper, accordingly, analyse the 
status and (in)visibility of Zagorka as an instantiation of popular culture in the Croatian context. As this is also a contribution 
to feminist epistemology and the critiques of androcentric theories of modernization, special awareness of reflexivity 
regarding positionality will be pursued throughout. 

 

2. Methodological framework ð on analysing language, culture, and society 

2.1. On discourse and discourse analyses 

The last several decades have been marked by the appearance and development of various interdisciplinary fields, 
including systems theory, cognitive science, and discourse analysis, which presents a refreshing contrast compared to self-
isolating tendencies of scientific disciplines on the one hand (cf. Beaugrande, 1996)  and the ambitions to create a unified 
science on the other (Beaugrande, 2006: 29). Discourse analysis as a qualitative methodological approach in social 
sciences and humanities presents an umbrella term (Cameron, 2001: 1) and includes various research approaches, like 
ethnography of speaking, conversation analysis, interactional sociolinguistics and critical discourse analysis (Wetherell, 
2001).  

Discourse analysis is the ramification of the so called linguistic turn in social sciences and humanities, and although there 
is a multitude of approaches, they all share the attitude that what makes the social world, including our identities, can partly 
be found in discourse. What is it then that we analyse in discourse analysis? Discourse is primarily a term from linguistics, 
where it denotes language beyond sentence-level and includes a series of texts. Litosseliti & Sunderland (2002) add the 
interpersonal focus to this definition, stressing that discourse is not only a supra-sentential element, but that it is functional 
in terms of language use, which means that it communicates meanings in a certain context. Also, discourse is used to refer 
to the language particular to certain social situations (e.g. classroom discourse). Various authors have defined it in different 
ways: as the real practice of speaking and writing (Woodilla, 1998), or, more specifically, as an interconnected set of texts 
and the practices of their production, distribution, and reception (Phillips & Hardy, 2002: 3). Social reality is constructed and 
made real through discourses, and social interactions cannot be understood without reference to discourses that give them 
meaning (Phillips & Hardy, 2002: 3). 

Text should be distinguished from discourse, which is text in context (van Dijk, 1990: 164), although it cannot be separated 
from discursive and social practice (Fairclough, 1992). Texts can be considered discursive units and material manifestations 
of discourse (Chalaby, 1996). The notion of text includes many different forms, from written texts to pictures, symbols, 
artefacts etc. (Grant, Keenoy, and Oswick, 1998). Texts are places in which the complexes of social meanings are produced 
in a certain historical situation of their production, which in a partial way notes the history of participants in the production 
of texts and the institutions involved ï thus, a partial history of language and social system. Discourse analysis is thus 
aimed at establishing the constructionist effects of discourse through the structured and systematic analysis of texts. 
However, discourse does not possess meanings immanently, it is shared and social, and emanates from interaction 
between groups and institutions. Accordingly, if we aim to understand discourses, we must understand the contexts in 
which they appear (van Dijk, 1997).  

The Dictionary of sociology (Abercrombie et al., 2008: 50) defines discourse as the corpus of language use unified by some 
common assumptions, which implies that discourse allows us to think, speak and do one thing, and exclude the thinking, 
speaking and doing of the other, directing the attention of sociology to the social effects of that exclusion. This interest in 
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studying the processes of social construction of the invisible reality, reality that is taken for granted, with focus on the 
connection between the power regime and knowledge is strongly influenced by the work of Michel Foucault. Our task is 
therefore to look more closely into this intellectual heritage. 

 

2.2. Foucaultõs heritage and influence 

Foucault's decision to focus on discursive practices is an attempt to avoid structuralism and hermeneutics (Dreyfus & 
Rabinow, 1982: xiii-xxiii). Foucault dealt with discourses of human sciences (medicine, psychiatry, economics, grammar), 
but his method is in principle generalizable to all discourses (Fairclough, 1992: 38). He does not put accent on the analysis 
of texts, but on the conditions of possibility of discourse and the rules of formation that define the possible objects of 
knowledge, subjects, concepts etc. (Robin 1973: 83, as found in Fairclough, 1992: 38).  

Foucault differentiates between discourse and language. He is less interested in the formal possibilities offered by the 
language system, and more in the fact that certain words have been uttered. Discourse is thus for Foucault not only the 
form of knowledge about the way of thinking and acting in a given culture, but also an event. Also, discourse is historical, 
but with a lasting relevance, as archive, which denotes the accumulated existence of discourses (Foucault, 1989: 25). 
Discourses exist in a net-like relationship with other discourses, and that relationship is hierarchical (the order of discourse).  

The idea of discourse developed by Foucault has been accepted by a number of analysts interested in the relationship 
between society and language. Foucault's method is according to Kendall and Wickham (1999) an important contribution 
to qualitative research in social sciences for several reasons: it deeply problematizes simplified categories, it has no 
assumption of progress, speaks of the history of the present, disturbs the assumed and the taken for granted, looks for 
contingencies instead of causes and exposes oppositions.  

Although qualitative social science research seems much indebted to Foucault, there is no one or strictly defined 
Foucauldian method of discourse analysis. There are various models developed on the basis of Foucaultôs contribution (cf. 
Bannister, 1995; Fairclough, 1995; Parker, 1992; Potter & Wetherall, 1987), and many of them differ according to how they 
position themselves regarding the criticism addressed to Foucault on several accounts. Two most widespread critiques 
revolve around the potentially present discursive idealism and the problematic status of the possibility of subversive action, 
or in other words, the relationship between power and resistance.  

The criticism stresses that although Foucault discusses (1982) various forms of fight and resistance, he leaves us with the 
dominant impression that people are entirely subject to the systems of power, which are impossible or almost impossible 
to subvert and resist. Also, Foucault does not speak so much of the real practice of writing and speaking, but of the 
discursive practice as a system of anonymous historical rules (1989), which is a move that reduces the notion of practice 
to its customary opposite, structure.  

Some scholars of Foucault (Hooks, 2001) have, however, warned that Foucault emphasizes the political utility and critical 
capacity of analysing discourse as a powerful means of enabling forms of critique and resistance, even when his method 
is read in a ódescriptivistô manner and turned into a kind of diagnosis of culture and society, enabling only a characterization 
of a variety of historical phenomena (like for example in case of McHoul and Grace, 1997).  The often confusing and 
criticism-inspiring moments in Foucaultôs writing revolve around his conceptualization of the relationship between discursive 
and non-discursive, knowledge and power, especially when Foucault stresses the effects of discursive practices that make 
it virtually impossible to think outside of them (Hook, 2001). To be outside of discourse is to be mad, by definition, to be 
beyond comprehension and reason (Young, 1981). Discourse is so tightly associated with the regime of power, it ensures 
the reproduction of the social system through forms of selection, exclusion and domination (Young, 1981). Foucaultôs 
theorization of truth and authorship as the functions of discourse particularly fuelled the criticism in this direction, because 
by demonstrating how certain understanding re-circulate, Foucault seems to suggest that we ñhave dangerously over-
estimated the creative and resourceful abilities of discourseò (Hooks, 2001: 11). 

We agree that Foucaultôs position should be read as going against a deterministic discursive idealism in the sense that not 
everything can be analysed as a text or a language only, and towards the re-acclamation of the material forms of power. 
However, we feel that to analytically show the social practice quality of discourse, we need to include direct analyses of 
real examples of that practice, including texts, without which it is hard to imagine the possibility to extrapolate from structure 
to practice. This effort is, close to Foucaultôs concept of discourse, undertaken by Norman Fairclough, who has developed 
a model of critical discourse analysis that takes text and context into account in analysing discourse, and that has been 
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reviewed as usable in social sciences. Faircloughôs two important strategies in that effort are his three-dimensional concept 
of discourse and the inclusion of the theory of hegemony, along Gramsciôs (1971) lines. We therefore proceed to give an 
outline of his method.  

 

2.3. Critical discourse analysis 

Critical discourse analysis (CDA), heavily informed by the work of Michel Foucualt, is the method of research into the place 
of language-in-use in the construction and regulation of the social world. It presents an attempt to overcome the accusations 
for discursive idealism and the passivation of social actors by analysing discursive building blocks of the processes of social 
construction of reality. CDA offers the theory of the connection between social practice and discourse structures, as well 
as a wide range of tools and strategies for analysing concrete contextualized uses of language/performances of meanings.  
The critical approach to analysing discourse should be positioned between theory, methodology and politics (Meyer, 2001: 
15), with the procedure that reduces rather than extends the textual in its analysis (Meyer, 2001: 16). 

The ñcriticalò dimension of this method refers to the practical linking of the social and political engagement with the 
sociologically informed construction of society, with the recognition that the interconnectedness of things and the cause-
and-effect chain are deformed inter alia discursively; and that the task of critique is to make this interconnectedness visible   
(Wodak, 2001: 2). Fairclough (1995: 50) defines the critical task as commitment to the dialectical method. Consequently, 
CDA demands of us to distance ourselves form the data, to embed them into the social, to explicitly take a political stand 
and to be self-reflexive in the course of research (Wodak, 2001: 9). 

CDA is for Fairclough both theory and method, in a transdisciplinary dialogue with other theories and methods (2001: 121). 
Relevantly, it is a view of semiosis as an element or ómomentô of material social processes, which enables a new way of 
analysing semiosis within wider analyses of social processes (Fairclough, 2001: 121). The motivation to focus on the social 
practice perspective lies in the possibility to combine the perspectives of structure and agency, because practice is at the 
same time determined by its position in the structured network of practices and a lived performance, a domain of social 
action and interaction that both reproduces structures and has the potential to transform them (Fairclough, 2001: 122).  

According to Meyer (2001: 22), Fairclough takes a specific position of the middle-range theory and focusses on the social 
conflict in the neo-Marxist tradition, with special emphasis on the elements of domination and resistance as manifested in 
discourse. Economic activity, social relationships, identities, values, consciousness and semiosis are dialectically 
connected elements of practice, never completely separable. Social practices connected in a certain way constitute a social 
order, and the order of discourse is its semiotic aspect (Fairclough, 2001: 124). The order of discourse is thus the social 
structuring of a semiotic difference ï a certain social ordering of relationships between different ways of giving meaning, or 
different discourses and genres.  

As indicated earlier, Fairclough (1992) develops a three-dimensional framework for analysing discourse. The first dimension 
is discourse as text - it refers to linguistic features like the choice of vocabulary (expression, metaphors), grammar 
(transitivity, modality), cohesion (conjunctions) and text structure. The second dimension is discourse as discursive practice 
ï it refers to the production, circulation and consumption of texts. This means that in analysing the grammar, vocabulary or 
structure of texts, the attention is paid to speech acts, coherence and intertextuality ï the aspects of text that connect it 
with context (Blommaert & Bulcaen, 2000: 449). The third dimension is discourse as social practice, which implies 
ideological effects and hegemonic processes in which discourse participates. 

These three dimensions help Fairclough operationalize the Foucault-informed statement about the socially constitutive 
properties of discourse. Such conceptualizing of discourse accentuates the mutual determination and connection of the 
part and the whole, the micro and macro levels, which helps frame this model within the theory of ideological processes, 
because discourse is seen in terms of hegemonic processes and changes in hegemony. 

The notion of hegemony is very important here as a certain social structuring of semiotic difference may become hegemonic 
i.e. a part of the legitimizing common sense that supports the relationships of domination. However, contrary to the dominant 
ideology thesis, hegemony can be to a greater or lesser extent challenged, implying that the order of discourse is not a 
closed and rigid system but subject to risks springing from real interaction (Fairclough, 2001: 124).  

When considering the relationship between language, power, and ideology, Fairclough speaks of ideological-discursive 
formations (IDFs), which is a direct influence of Althusser (1971). IDF is an ideological position that strives to affiliate with 
different forces in institutions. The way a subject speaks is normatively connected with the position they occupy, because 
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it is from this position that they acquire a way of seeing underlying a certain way of talking, always shaped by ideological 
norms. Ideology can, thus, be understood as the representation of the imaginary relationship of individuals towards the 
conditions of their existence. It interpellates individuals as subjects or, in other words, places them in a position within the 
ideological frame. Patriarchal ideology, for instance, interpellates individuals as more powerful men and less powerful 
women, and some claim that popular culture interpellates readers as consumers (cf. Strinati, 2004: 142). However, we wish 
to distance ourselves here from the dominant ideology thesis and the determinism of class, and so introduce Gramsiôs 
concept of hegemony into the perspective, because the notion of hegemony tries to overcome the assumption of the 
ultimate primacy of the production mode. Also, Gramsi (1971) makes a difference between coercive and consensual control, 
defining hegemony as a cultural and ideological means of perpetuating domination by securing the spontaneous consent 
of the subordinated.  

Here is where the potential to theorize subversion appears. Namely, the naturalized discursive conventions are the most 
efficient way of reproducing cultural and ideological dimensions of hegemony (Fairclough, 1995: 94), which makes the effort 
to denaturalize existing conventions an important goal of challenging the hegemonic struggle. In other words, the hegemony 
of one group over the other partly consists of the possibility to intervene into and form discursive practices. This intervention 
is also called the technologization of discourse, and Fairclough (1995: 102-104) describes it as the process of possible 
intervention into the sphere of discursive practices with the aim to construe a new hegemony in the order of discourses of 
a certain institution. Also, Foucault (1981) sees the technologization of discourse as a powerful connection between social 
sciences and the structures of power in constituting modern biopower. Discourse can in this context be seen as one of the 
forces in what Rose and Miller (1990) call the ñtechnologies of governanceò, which include strategies, techniques and 
procedures that different forces use to try and make their programs feasible.  

Technologization of discourse brings changes to the hegemonic struggle. It is for our analysis important to stress once 
again that people can react to it in different ways: accept the demands for change, tactically act they accept them, reject 
them etc. Such view of the hegemonic struggle of discourses for supremacy is extremely relevant in this approach, as it 
provides for a less violent reading of the role and place of Marija Juriĺ Zagorka and her popular fiction in the Croatian 
cultural history. In the following chapter we analyse the discourse surrounding the interpretation of her work and producing 
the dynamics of her visibility/presence/adoration and invisibility/absence/detestation. We retain the awareness about 
qualitative shifts in the social functioning of discourse in different historical moments or in the cultural dominant of an epoch 
(Williams, 1981), as well as of the multifunctionality of discourse and inherent polysemy of language. Zagorka was a 
producer of texts for massive audience at times of big social, economic and political changes ï when discourse 
technologization is particularly visible ï and she had to work with different constructions of social identities. All texts express 
the social identity of their producers and address the supposed identities of their readers, and texts for massive audience, 
especially when they have explicit politics and purpose in mind (as Zagorka's do) actively construct imagined identities for 
their consumers, creating for them positions they may or may not occupy (Fairclough, 1995: 123), . Thus, detailed empirical 
research of discursive effects in a series of domains is a method of research into progressive political and ideological 
investment of the order of discourse into social change (Fairclough, 1995: 123), along the lines of what Spivak (1988) calls 
strategic essentialism. 

 

3. The case of Marija JuriĻ Zagorka ð critical discourse analysis of her life, work and reception 

3.1. The problematic status of popular culture or on the politics of exclusion 

Here we will attempt to show on a concrete contextualized example that detailed empirical research of specific discursive 
effects is a means of research on the investment of the order of discourse into social change (Fairclough, 1995: 123). On 
the analysis of the critical reception of popular culture, we will show that the effects Zagorkaôs popular cultural production 
exerted cannot be adequately grasped without taking the mentioned complementary perspectives of discourse as live social 
practice and hegemony as the struggle of voices for supremacy (always in negotiation with the dominant discourse) into 
account. 

Popular culture is here revealed as the exemplary place of hegemonic negotiation of different discourses. There are 
different approaches to define popular cultural practices and their social functions. Popular culture was frequently 
associated with the rise of national consciousness from the late 18th century on (e.g. Burke, 1978), but its meaning is not 
that strictly defined. Williams (1976) states that popular can mean from the point of view of the people, but also from the 
point of view of those who want to govern the people, usefully noticing that it is not the people who talk about popular 
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culture. He also mentions the definition of popular culture as inferior, the culture produced so as to appeal to the recipient, 
to mass audiences. Generally, there has been a strong trend of viewing popular cultural production in pejorative terms (in 
neo-Marxist theories of cultural industry, theories of mass society, the Frankfurt School, and even some feminist theories), 
especially the one primarily written for women and with extra-literary political objectives in mind. Various negative effects 
of producing and consuming popular culture have been emphasized (Lewis, 1978: 9): the negative character of the 
production of popular culture, negative effects on highbrow culture, the consumers of popular culture, and the entire society 
(see table 1).  

 

 

 

 

Table 1. Overview of pejorative critiques of popular culture 

 

At first view, Zagorka may seem to yield to such criticism. On the level of narrative structure, Zagorka's novels are 
schematic, simplified, and episodic (which is also conditioned by the modes of production and distribution of texts), and on 
the level of narrative strategies they stimulate empathy, identification, and intensive physical sensation caused by the 
experience of reading (the novels are interesting, full of intrigues, cliff-hangers, and suspense; characters are mostly flat, 
and a happy ending is a generic must). Also, Zagorka produced texts in lucrative quantities, for massive audiences and 
with political objectives in mind. Zagorka depended on and adjusted to the audience and the market, but at the same time 
never gave up her political aims. Her heroines use discursive strategies in order to appropriate the male perspective and 
so make a change regarding the rights of women. The end of the story establishes what we would call a strong patriarchal 
discursive formation, because the heroines find happiness in marital union. This has been the main reason for even some 
feminists (Modleski, 2008; Snitow, 1996) to accentuate the passivizing effects of this type of literature, because it locks 
women in traditional roles. 

However, there have recently appeared alternative analyses of popular culture as a potential source of or resource for the 
mobilization of social change; its diffuse character has been seen as opening up the space for subversion parallel with the 
discourse of decadence in mapping the effects of popular culture. The differences in the interpretation of popular culture 
ranged from those that see it as a social problem that needs to be dealt with to those that contrarily see it as a social asset 
in a plural society. The field of the study of popular culture includes consequently the question of whether social structure 
holds primacy over culture in the processes of social change or of whether culture may potentially be the space for the 
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creation of new political identities and movements (Lewis, 1978: 12). It is therefore necessary to move away from one-
sided views of the relationship between culture and society and to start from the analysis of interdiscursivity and the socio-
historically contingent negotiations between ideological forces contained in performing discourse. 

The effects of Zagorkaôs writing can it seems be far better understood along these lines, especially if we take the perspective 
of communication with readers into account. Namely, although the romances she wrote confirmed the patriarchal matrix on 
the ideational level, they were the first widespread literature actually read by a great number of women. In pursuing what 
Janice Radway termed in her analysis of reading the romance (1991) an ethnographic turn to the reader, we separate the 
novel as a market product and its textuality from the very act of reading. Contrary to some mentioned androcentric readings 
of harmful effects of romances and popular culture for women in general, we claim that the act of reading is more subversive 
than what is read, whereby the spread of the market can play an important liberating function. Zagorka started writing 
engaged historical novels, with the aim to squeeze out German popular fiction1 and educate the readership in Croatian. 
Feuilletones, novels published in series, are the offspring of daily press intended for massive consumption (Nemec, 2006: 
143).2 An important contextual assumption of this type of novel publication is the changed readership structure, because 
of obligatory schooling and the rise of literacy, which brought wider reception horizon, market democratization, and the fast 
growth of all types of language communication (Nemec, 2006: 143). The intended consumers were women, still prevailingly 
out of the public sphere and the labour market at the time (Watt, 1972). This is why the diversification in the production and 
consumption of culture had a liberating potential for women. Popular culture produced by Zagorka it seems then helped 
destabilise the boundary between the private and the public sphere, because it offered to women the possibility of the 
experience of being modern (together with fashion, magazines, department stores, romance novels etc.), and thus went 
hand in hand with the general democratization regarding the freedom of movement and the spread of literacy, which brought 
certain advancements to the positions of women.  

The results of the analysis of Zagorkaôs place in Croatian cultural history show that the case of Zagorka and her popular 
literature cannot be adequately grasped from the perspective of the binary distinctions (male/female, highbrow/lowbrow, 
fact/fiction, public/private) that helped organize the discourse of social theory on modernization processes. The malestream 
criticism of popular romances in the context of early 20th century modernization is thereby particularly revealing, and the 
analysis has shown that a different, female-oriented reading of modernization is needed as a complement.  

 

3.2. The cultural politics of exclusion ð on the dynamics of (in)visibility and the discourse of modernization 

Similarly to the position of popular culture which has until recently held the position of low visibility in sociological research, 
the problem of writing women into the cultural history and of their writing3 are also the problems of (in)visibility, although 
both are and have been  extremely present phenomena in the social life. The status of popular culture and of womenôs 
writing in the official cultural history are the symptoms of invisibility, which is in critical analysis of discourse an important 
factor of the processes of social exclusion and thus power. We have shown that from the perspective of live communication 
with readers, Zagorkaôs popular romances can be read alternatively to the customary pejorative criticism as potentially 
subversive and mobilizing social action. The reading of romances can thus be seen as a stake in the processes of 
democratization and modernization. 

As a woman in the profession traditionally granting access to men only, Marija Juriĺ Zagorka was frequently faced with 
heavy insults and even disgust. Having a woman in the newspaper was a shame, but Zagorka's texts and feuilletones sold 
newspapers, so Zagorka was kept hidden as a madwoman in the attic of Obzor, the newspaper of her first employment.4 
The ideological interests behind this degradation are to maintain the boundary between male and female spheres, to mystify 
the imagined essence of good journalism and literature, and exclude the threats to the positions of superiority and power. 
The reception of Zagorka and her work from the official critical establishment is well-illustrated by the labels attached to 
her: of a person who attacks everything that is elegant and cultured in Croatian society, because she is a writer of trash for 
peasants (cf. Lasiĺ, 1986); a hermaphroditic type of woman who is out of her prescribed roles (in the kitchen, with children 

                                                            
1 The publication of German novels decreased by at least 70% (Zagorka, 1953: 74). 
2 The first such novel was Robinson Crusoe by Daniel Defoe, which unlike Zagorka's novels is free of similar pejorative criticism and is a 
classic.  
3 We are aware of Foucault's recommendation that one should pursue a different ethos of academic reading, read and do research on 
everything (1996: 14), avoid the ñpossessionò of the material, and forget about the author, but this is not the topic here. 
4 See Gubar and Gilbert (2000). 
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and in the church); the writer of pulp fiction courting the most vulgar taste (cf. Nemec, 2004: 651); literary weed and rubbish 
(cf. Kolanoviĺ, 2006: 327) etc. The mention of her is accordingly absent from the overviews of the history of Croatian 
literature and journalism; she is not even mentioned in the Obzor's Tribute Book published in 1936 although she was the 
editor in chief for a while. The Encyclopedia of the Yugoslav Institute of Lexicography gives only a circular entry on her: 
volume 4 (Zagreb, 1959: 55) directs from ñJuriĺ, Marijaò to ñZagorkaò; and volume 7 (Zagreb, 1964: 737) directs from 
ñZagorkaò to ñJuriĺ, Marijaò.  

On the contrary, Zagorka was visible and adored; her jubillaeums were celebrated, she received many letters from her 
readers, people waited in queues for her novels. She organized typographic workers into a union (Kolo radnih ģena), 
conducted the first women's demonstrations in Croatia (especially during the regime of Khuen Héderváry), held hundreds 
of public lectures on women and politics, stepped out of traditional roles of women (which was interpreted as a sure sign of 
insanity), proclaimed the necessity to reveal the role of women in history by publishing a series of women's portraits, 
discussed on the position of modern women, emancipation and gender equality, created pictures of active women etc. 
(Sklevicky, 1996). She was the editor-in-chief of the first Croatian magazines for women (Ģenski list, 1925 to 1938, and 
Hrvatica, 1939 to 1940). She produced the largest opus in Croatian literature and was the most widely read Croatian writer1 
probably throughout the twentieth century (Nemec, 2004: 651). Zagorka dedicated her life to making women visible in public 
and created the possibility to articulate female experience, especially the experience of modernity. This is a contextual 
reason for reading her popular romances as possibly empowering, and not in line with the pejorative effects discussed 
above.  

Critical denigration of Zagorka on the one hand and wide popularity on the other reveal the oppressiveness of critical labels 
given to Zagorka and her work and expose the discursive aspect of the ideological matrix with a gendered subtext. It is 
therefore methodologically and epistemologically important to reveal this part of female cultural production, together with 
the politics of concealment that has haunted it. It turns out that Zagorka was never actually absent, but only made invisible 
in the circles symbolically designated as belonging to high culture. She can therefore be called a public secret according to 
Tatjana Jukiĺ (2012: 355, highlights in the original), because she is, as public, the knowledge of the community, not an 
individual, and thus political knowledge par excellence. As a secret, however, she is the knowledge that the community 
wishes to keep away from its legitimizing processes, but precisely because of that the knowledge that discloses the very 
conditions of the legitimizing processes in the community, and is thus political knowledge par excellence.  

 This dynamics of visibility, presence, and adoration of Zagorka on the one hand, and her invisibility, absence, 
and detestation on the other are mapped by the gender discourse, which is underwritten by the division of male and female 
spheres, the private and the public, work and home, culture and nature. The analysis of Zagorkaôs case reveals gender 
discourse as the one that maps the distinctions according to which we analyse for instance the differences in tastes 
(Bourdieu, 1984) or modes of cultural production and reception. Gender discourse is thus the confluence of scientific and 
literary writing, especially regarding the way in which the discourse of modernization has established itself, primarily by 
fundamentally relying on the exclusion of woman. 

Woman is dominantly constructed through the discourse of non-alienated nature (and past), which is longed for, or the 
nature that needs to be put under control and civilised. Within the boundaries of the regime of power, as we shall see, 
Zagorka uses various strategies to try and mobilise feminist action, find a female political subject, and all that not by claiming 
any essence or nature of some imagined woman, but by occupying typically male domains and discourses ï which is a 
strategically essentialist effort (Spivak, 1988) aware of the inability to find an authentic female voice, but not giving up 
political action on that account. Zagorkaôs position, the critiques that characterize her reception, the narrative techniques 
she used, and the conditions of distribution and publication of her work (serial publication) are treated here as contextual 
elements of discourse. 

                                                            
1 A simple ethnography of reading done during a walk through the library reveals Zagorka's novels as very popular and read; contrary to 
for example canonical Krleģa, whose books are mostly neat and tidy. To illustrate Zagorka' s popularity: her Griļka vjeġtica was 
published in 1963 in ten thousand copies, and then in 1964 in another ten. Collected works follow in 1972 in another ten to fifteen 
thousand (Hergeġiĺ, 1983: 398-401). In the preface to her works fifteen years after her death, Hergeġiĺ states that Zagorka is still in 
fashion (1983: 399), and Nemec in the afterword written about fifty years after her death (2004: 651) that Zagorka is becoming more 
visible in the discourse of academic disciplines. Her popularity persists: Zagorkaôs novels are being republished in both luxury (Ġkolska 
knjiga) and paperack (EPH) editions, both with major interest of the reading audience. 
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To autoreflect, this sociological investigation must not forget its own discursive presuppositions. Tönnies, Weber, and 
Simmel (Lichtblau, 1989) in their narratives on the modernization process for instance treat woman as the natural Other of 
culture (Sydie, 1987). The critique of classical sociological tradition warns against exclusive positioning of the modernizing 
process into the public sphere of work, bureaucracy, and market (Wolff, 1990), because such approach directly results in 
implicit or explicit exclusion of woman from it, putting her outside of the basic dynamics of social change (Sydie, 1987).  

Riggs (1988), Radway (1986) and Bersani (1976) have accentuated that the critics of popular culture reduced female 
cultural practices by equating the consumption of lowbrow fiction with ñswallowingò as a mechanistic and vulgar, and thereby 
perpetuated the ideology of aesthetic distinction which has a clear gender subtext. Consequently, consumerist society gets 
to be symbolically equated with the female principle: consumption is seductive, it gives pleasures and passivizes the 
consumer by capturing it within its reproductive strategies (Felski, 1995). The derogatory institutional critiques addressed 
to Zagorka as the writer of pulp have been analysed in this context. Still, the implications of the connections between 
women and consumption are not that simple. The dominant conceptualizations of the modernization process in social 
theory is founded on the aspect of production, not consumption. However, to look at modernization also from the point of 
view of consumption would unmask the narrative of rationalization as a less convincing narrative of modernization, because 
consumption is not only a reflection of the economic interest; it is at the same time a desire reflecting gender and ideological 
interests. Not only goods, but also the very act of consumption are sold ï which is trace Radway (1991) follows in her 
analytical separation of the novel as merchandise from the act of reading. Even if the dominant influence of the profit logic 
dominantly lurks from the background, the fact remains that romances, similar to fashion or department stores, influenced 
the sublimation of desire and the changes in the relationships of intimacy, as well as the changes in the patriarchal family, 
social and sexual identities.  

To conclude, although woman may have been excluded (or sometimes despised) as a part of the natural pole that needs 
to be civilised and put under control at the early stage of modernization, she can become excluded also as a part of culture 
which is full of artificial glow and spectacle. This analysis thus does not aim to glorify the perspective of the consumer as 
subversive in itself, but only serves to challenge the distinctions that produced an over-simplified picture of female cultural 
practices and the female experience of and role in the modernization process. Although the act of reading romances could 
have had a relatively empowering effect for women, it simultaneously meant the appearance of new forms of control and 
discipline (especially over gender).   

The less visible control means the more effective discipline. The question of the final outcome of the hegemonic struggle 
therefore remains. To conclude in an autoreflective tone, Zagorka is today more visible both in academic circles1 and 
outside of them, 2 warning us that there is a cultural politics to it, because new visibilities produce some other invisibilities 
against which they establish themselves.  

 

4. Conclusion  

 This paper offered an attempt to deconstruct the discursive construction of some myths that conceal the cultural 
politics helping shape our social and cultural imaginary. We applied the qualitative method of critical discourse analysis to 
look into the processes that produced the dual position of Marija Juriĺ Zagorka and her writing, aimed primarily at providing 
the ideology critique. To avoid the dangers of discursive determinism and the consequent view of social actors as impotent 
and passive, the aspect of discourse as social practice was particularly stressed and the theory of hegemony was offered, 
as the one better suited than the dominant ideology approaches, for the analysis of the struggle between different voices 
for a certain positioning in the order of discourse (Zagorkaôs feminist political goals in the patriarchal matrix). The heritage 
of Foucaultôs method was discussed with the perspective of introducing a theory of action and of discovering possible 
subversive strategies at disposal to social actors. 

The discursive approach interested in analysing power helped reveal the coupling of popular culture and women, here 
through the analysis of contextualized meanings and negotiations with a certain audience and through ideological 

                                                            
1 This very paper is a contribution to that visibility. Also, there is an international scientific conference dedicated to Zagorka going on 
since 2007, with the fifth proceedings published.  
2 There is a film Zagorka directed by Biljana Ļakiĺ Veseliļ (FADE IN, HRT, Zagreb film, 2008); a play Zagorka by Ivica Boban; a 
millennium photograph was taken in 2012 by photographer Ġime Strikoman of the people named after Zagorkaôs characters; the press 
room in the Croatian parliament is named ñMarija Juriĺ Zagorkaò; an annual award for written journalism is called after her... 
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interdiscursive forces that constitute dominant meanings. The exclusion of Zagorka from serious literary discussions and 
overviews of the history of Croatian culture and literature is shown to be an effect of gendered distinctions that organize 
the social space. The position of Marija Juriĺ Zagorka as a woman and the writer of popular fiction in the Croatian cultural 
history is exposed to be relevantly determined by the distinctions that also help establish a certain view of the processes of 
(cultural) modernization and that strategically work to preserve the dominant status of man as producer of culture. 

Zagorka was viewed pejoratively primarily on two accounts: for following the simplified narrative framework in her romances 
that keep spoiling the readership and ódoing harmô to young women, and for pursuing the logic of market and profit in the 
discursive practice of her writings (serially published novels, which are enormously long). The results of our critical analysis 
of gender discourse reveal the ideological burden of such criticism and its patriarchal and androcentric subtext. The analysis 
deals with a very specific and concrete example to show that rather than distinction-and-quality-reducing (dangerous) and 
stupefying, Zagorkaôs novels are, from the perspective of live communication with her audience, actually empowering for 
women, because the act of reading is seen as more important than what was read (cf. the ethnographic turn to the reader, 
Radway, 1991). Zagorkaôs popular romances thus provided the experience of modernity for that half of the population which 
was still predominantly locked in the private sphere in the first half of the 20th century. In this sense, this analysis is the 
contribution to the critiques of the theories of modernization in social theory, bringing the perspective that takes account of 
the female experience, the private sphere, and the logic of consumption (and not only of the public sphere of work, politics, 
rationalization) in the formation of what we call modernity. Although Zagorka leans against a dominant discourse and follows 
the market logic, the results show a possible (subversive) intervention into the sphere of discursive practices (hegemonic 
struggle of different voices for supremacy in the order of discourse defining the reception of Zagorka) and indicate that 
detailed empirical research on discursive effects in a series of domains is a method of research on political investment of 
the order of discourse into social change. The problems of the final outcome of the hegemonic struggle, new forms of 
discipline silently introduced by Zagorkaôs new visibility, and a possibly different interpretation remain. 
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Abstract 

If we werenôt creatures hungry to believing, we could not reach to the belief. The confirmation of the need to believing depends 
upon the mindôs awareness of its limits. Life is so short that, if we wait all of our questions to be answered, our life does not 
suffice. Probably no people live so long to get immediate and individual knowledege of all truths. Besides, belief is brought to 
be necessary by the constraints of human knowledge. Non of us never can be in a stuation in which we can know every thing 
immediately. Every time there are a great many truths that should be approved depending on the testimony of some 
authorities. We know much more thing via belief than that we know via experience untill now and those things are much more 
important from the point of our spiritual and wordly happiness. Once we decide not to believe any thing that we comprehend 
by means of our senses, than no human institution can remain robust. Faith also stands in the foundation of love and respect. 
As paralel to his those thoughts, Augustineôs understanding of knowledge is opposite to the contemporary empirical 
understanding. Contemporary empirical understanding allocates knowledge to the assertions which are believed by people 
depending upon a robust evidence when they are true. However, for Augustine (AD 354-430), basic knowledge is belief. Belief 
is necessary, because itôs antecedent to understanding temporarily. The person who donôt believe will not understand. 
Because the people who donôt believe will not experience and the people who donôt experience will not know. Itôs our duty to 
understand what we believe in sincerely and to get sight of rationality of our belief. Understanding is not only getting an 
additional evidence for belief to justify belief, but also in understanding foundations of belief or meaning of the thing believed 
or both of them become more robust.. 

 

Key Words: Augustine, belief, faith,  knowledge,  understanding, the relation of belief to knowledge, the relation of belief to understanding. 

 

Introduction 

Augustineôs view to the concepts of belief and knowledge and relation he sets up between these concepts are characteristic 
for both his general philosophy and his philosophy of knowledge. For him knowledge and the beliefô relation to knowledge 
have an importance beyond the practical life. That all data we have do not have the characterisric of knowledge and also 
we own beliefs and also although those beliefs we own are different from the point of both their construction and the way 
they are obtained, they are inevitable for us, because they constitute an important part of our life and our actions, to 
investigate the structure and characteristics of the concept of belief and the relation of belief to knowledge are extremly 
important both from the point of philosophy of knowledge and religious and daily life. 

As a person who struggled with scepticism, Augustine, in addition to knowledge, argues that ñbelief is the only likely 
treatment for his spiritual condition.ò113F

1 With the words of Schmitt, ñbelief is necessary for the rational order of things. If 
scepticism was confirmed, the intelligible and harmonious structure of the world became scattered.ò114F

2 Nash also indicates 
to the same point but he does this coming up with some conditions. According to him, ñitôs necessary for us to believe in 
something but we should direct our belief to the objects that are most worthy to believe.ò115F

3 The reason for his thinking like 
this, on the other hand, is to establish the credibility of religious and ethical facts. In this issue, ñAugustine may be affected 
by the Stoic thoughts concerning to the connection between epistemic certainty and morality.ò116F

4 It seems that Augustine 

                                                            
1 Stephen Menn, Descartes and Augustine, Cambridge 2002, p. 187. 
2 Charles B. Schmitt, Cicero Scepticus: A Study of The Ķnfluence of The Academica in the Renaissance, The Hague, Martinus Nijhoff, 
1972, p. 148.  
3 Ronald H. Nash, The Light of The Mind: St. Augustineôs Theory of Knowledge, Ohio 2003, p. 22. 
4 Gerard OôDaly, ñThe Response to Scepticism and the Mechanism of Cognitionò, The Cambridge Companion to Augustine, Cambridge 
2006, p. 164. 
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appriciates the social and practical necessity of belief. Whether we are conscious of or not, our basic relations are based 
on our beliefs. In this meaning, association of scepticism about the ability of human reasonôs obtaining knowledge with a 
belief pertaining to the truth itself, made lead Augustine to the conclusion that the only way of solution was faith or belief. 
For this reason, he proposes the analysis of many kinds of credibility: Facts to be believed. Firstly, we have historical truths 
in which we can only believe, because we donôt have any immadiate, first hand knowledges about them. He attracts 
attention to that we know execution of Catinean assassins only through the authority of Cicero (106-43 BC). This authority 
is robust like authorities depending on them we know who our parents are. It would be nonsense to reject having respect 
for our parents, by asserting that we donôt know who they are. Augustine was affected by the fact that some of the most 
basic relations ïlove of child for parents and affinity of friends and married couples each other- depend upon reliable 
belief.ò117F

1 The function of belief in this context is beyond our estimations. ñWe know much more things via belief than that we 
know via experience untill now and those things are much more important from the point of our spiritual and wordly 
happiness. Once we decide to do not believe any thing that we can not comprehend by means of our senses, than no 
human institution can remain stable. The trust that is at the root of faith is also at the root of friendship, love and respect 
that are the foundations of society.ò118F

2 He gave priority to belief but didnôt neglect the importance of knowledge. ñThroughout 
his writings he insist that knowledge is not to be sought for its own sake; instead man should seek knowledge so that 
through it he may attain true happiness. Augustineôs view is not so much that knowledge will make the attainment of 
happiness easier but that the knowledge of absolute truth is a necessary condition for happiness. Although Augustineôs 
practical interest in knowledge keeps him from giving us the kind of systematic discussion of certain topics that one finds 
in Hume or Kant, there is nonetheless a certain benefit that follows. The fact that knowledge is related to God and to human 
quest for happiness insures the importance of epistemology for Augustine.ò119F

3 

 

Knowing By Seeing And Knowing By Believing 

In this context he firstly seperates knowing to two categories as knowing by way of belief and knowing by way of knowledge 
(seeing) and examining how they can be obtained questions their reliability. According to him, in knowing by the way of 
belief there is not the credibility that is in knowing by way of knowledge. ñThe first Augustine calls belief (the way of faith) 
and the second he calls ñunderstandingò (the way of reason). Both modes of knowing seek to bring about the union between 
knower and the thing known which is the essence of knowledge. In the case of understanding there is an immediate contact 
between the two, a direct confrontation in which the knower perceives the objectby a type of óvisionô. Since my experience 
of such truths is so immadiate, they seem to force themselves upon me. I can not deny the pain in my leg nor the noise of 
the street nor the remembered facts of my past. I may try to ignore them but I can not deny them once they capture my 
attention. Moreover, once attended to, they have a tendency to move me by their presence. My contact is so intimate that 
once I see them as true, I easily move to see them as good or bad. I quickly move from being a knower to a lover, reaching 
out to embrace those realities which promise to bring satisfaction and happiness when possessed.ò120F

4 

Knowing by the way of belief is very different from the other way. ñKnowledge by the way of belief (faith) does not possess 
such power. The truth of the object known is not known directly but only through the testimony of ohers. Whatever is good 
and desirable about the object is known by hearsay, not vision. The immadiate contact of the knower is with that witness 
who testifies to the truth perceived. It is not the truth of the object that forces itself upon knower. It is the credibility of 
witness, a credibility that rest on a conviction that this witness is (1) knowledgeable, that is, is in a position to know the facts 
and (2) trustworthy, that is, is not likely to misrepresent the facts. Only rational beings can serve as such witnesses and 
since humans, angels and God are wrapped in mystery, we are never overpowered by evidence of credibility unless we 
want to be. It is for this reason that Augustine will define faith or belief as an act of thinking with assentò121F

5 Helm argues that 
this uncertainty which exist in the conceps of belief and faith is a necessary result of the structure of these concepts. 
According to Helm, ñwithout risk there is no faith. Faith is precisely the contradiction between the infinite passion of the 
individualôs inwardness and the objective uncertainty. If I am capable of grasping God objectively, I do not believe, but 
precisely because I can not do this I must believe. If I wish to preserve myself in faith, I must constantly be intent upon 
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holding fast the objective uncertainty, so as to remain out upon the deep, over seventy thousand fathoms of water, still 
preserving my faith.ò122F

1 This view can be striking for believers like us but it is clear that it may help us seriously to understand 
some of the most essential concepts we have. ñOn this view faith is inherently risky, not because there is in fact little 
evidence for what is believed and more would be desirable, but because whatever evidence there is is in some way against 
the truth of the proposition believed, and thus faith ócontendsô with evidence against. It is a mistake to think that such a view 
of faith cannot be defended; it does not follow that there are no reasons for holding the view that religious faith is not 
reasonable.ò123F

2 As we saw here, for a thinker who adherent to the Platonic tradition, to think on the borders of our knowledge 
helps only reevaluation of the lower position of belief and identify the credible authorities. 

Augustinus rethorically makes a sharp seperation between the exactness of knowledge and baseless structure of belief. 
ñDespite his positive expressions about belief such as rational, proven and worthy of trust, he argues that belief has not the 
first hand proofs that knowledge has. Besides, it is out of immediate proof which sense perception has. A well-approved 
sense perception is a form of knowledge, in the meaning that historical testimony never become.ò124F

3 

Nevertheless, the concept of faith enters into our lives indispensably, because when it requires to know the truth, though 
the human mind is necessary, it is not sufficient. According to Augustine, ñthe created light of human mind requires a light 
from outside. Even created intelligible light could not explain the human knowledge without unchanging, immanent and 
active being of God. But the light with which the human soul is illuminated is different. Such that the soul by oneself or in 
that light can see every thing through reason and truly. Because the light is Godô itself. Nevertheless, every thing that the 
soul grasp or can grasp via reason spring up from that light.ò125F

4 

The use of the concept of faith embraces both the issues about God and issues about external world. ñFaith is the response 
to Godôs self revelation and the only access to God as trinity. By faith persons communicate with God, who communicatd 
with them by creation and by sending the Son and Spirit.ò126F

5 Human transceds the world with that act of faith. ñThe act of 
faith belongs to the rational (practical) mind, which focuses on the temporal Christ, his life, words, death and resurrection. 
Human beings ascend from knowledge (scientia) in this temporal life to wisdom (sapientia) in eternal life where God is 
contemplated.ò127F

6 

But, as we said, faith is not peculiar only to religion. According to Nash, ñAugustine raises an additional argument, however, 
in claiming that faith is not peculiar to religion. It is, in fact, indispensable in every area of life. To take a simple example 
oneôs knowledge of his own identity depends upon faith, for how else would one know that the people who claim to be his 
parents really are unless he either trusts their word or the word of someone else? Moreover, all learning depends upon 
faith. If we refused to believe things that we have not experienced personally, we could never know the facts of history, 
which are based upon the testimony of others whom we take to be authorities. This, Augustine insists, is faith.ò128F

7 

Paul Helm, in his book called Faith and Understanding, in which he investigates these issues elaborately, speaks of these 
two meanings of faith and exemplify Augustineô use of faith concerning world we mentioned before under the names of 
individual and propositional faith. For Helm, ñfaith can be used in at least two quite distinct senses, and each sense is 
important. The Word can be used as shorthand for óthe faithô, that is, for a body of beliefs of a theological or religious 
character which forms the cognitive content, or the core of the cognitive content, of some recognizable religion. Thus it is 
part of the faith of Jehovaôs witness that they believe that Jesus Christ is a creature, whereas it is part of the faith of a 
Christian that they believe that Jesus Christ is God. When man and women confess their faith, whether they are Muslims, 
Hindus or Christians, then what they are confessing is the set of propositions, together with the associated practices, which 
they regard as essential to their faith and which includes those beliefs which are distinctive of it. And the reason why this 
body of propositions is referred to as the faith is, quite simply, that it is that set of propositions which express what the 
holders regard as trustworthy truths about God, about themselves in their relation to God, and so on. One could use ófaithô 
in this sense to refer to the convictions of an atheist, for the atheist also has a set of beliefs. Naturally, being an atheist, he 
does not include in this set any beliefs which he believes imply the existence of God. Nevertheless an atheist may, in this 
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sense, be said to have a faithé Such faith involves understanding, for a person can hardly believe what he does not to 
some degree understand. But he may not understand it very much and may seek to understand it more. Increased 
understanding of the propositions of the faith enhances the way of faithas a whole. It is sometimes suggested that there is 
a sense of faith which which is ópersonalô and which is to be contrasted with a ópropositionalô sense of ófaithô. But this 
distinction does not seem to be a watertight one. If my friend Jones says that he will lend me his ladders and I believe what 
he says, then my reliance upon him ï my faith - must have both a propositional and personal aspect to it. I believes Jones. 
I may or may not give him unconditional belief, believe him whatever he says. But what is undeniable is that I believe him 
in respect of the ladders. The proposition expressed by the sentence óJones will lend Helm his laddersô is believed by Helm 
because it is taken to be a trustworthy assertion of Jones. In believing the proposition, I believe ï trust ï the person, and in 
believing the person on this occasion I believe what he says, his utterance about the ladders. So the two senses of faith, 
the personal and the propositional, are interconnected, and highlight two aspects of one stuation. Though, understandably 
enough, the faith of an atheist cannot have this personal aspect, since he cannot regard the propositions of his faith as 
being the personal statements of anyone.ò129F

1 

While this long quotation is noteworthy from the point of being explanatory, it still does not hold forth explanation enough 
concerning to the relation of the concept in question to knowledge. The responce of this question lies in the seperation we 
made above. According to Nash, ñas long as faith is understood in the first sense noted ï as acceptance of authority or 
indirect knowledge ï the it is true by definition that faith plays no role in immadiate scientia. There are two obvious examples 
of this kind of knowledge. One can know his own soul directly by intuition and one can perceive sense objects directly. It 
would be a contradiction to assert that faith (in the sense of being considered) plays any role in my present perception of a 
sensible object.ò130F

2 

I think, we can solve this contradiction by examining the other meanings of this concept. ñThere is another sense of the 
word in which faith does play a part in immediate scientia, at least in sense perception. Unless one assumes or presupposes 
that the senses are reliable, he will not regard the information received through them as knowledge. The Academicianôs 
depreciation of sense perception is proof of this. One need not be or aware of the confidence he has in the senses, for 
example, but when he becomes conscious that he no longer trusts their reports, they will no longer be regarded as a source 
of knowledge. Thus if faith is understood as the act of assuming (consciously or unconsciously) that something is the case, 
there is a sense in which it is indispensable, even for immediate scientia. A knowledge of anything depends somewhat 
upon oneôs presupposing certain other things. This is, of course, most clear in geometry, where there can be no knowledge 
untill certain axioms and postulates are assumed. This is just as true of other areas of knowledge. For example, The Thomist 
thinks he can reason his way to Godôs existence without faith. Perhaps he can, in a particular way, he would not succeed 
if he had no confidence (faith, in another sense of the word) in the reports of his senses or in the laws of logic.ò131F

3 

What we have explained untill now can be assumed to prove that Augustine believed that a real philosophy was in the 
same time was a real theology. His that belief puts in the words a common quality of middle age philosophy. Moreover, he 
was at the beginning and foundation of an understanding that dominated to the middle age. In middle age philosophy, faith 
and reason were not activities that could be investigated seperately from each other, they were not psychologically different 
activities. For this reason, that Augustineôs use a religious concept in explaining philosophical subjects is not an 
extraordinary stuation. If we deal with in the context of our subject, Augustine states this truth by saying óI believe, so I can 
understand.ô The reason for that he states question so, is that faith and reason both two are necessary elements of 
knowledge. With these expressions, Augustine made faith, or as sometimes used belief, necessary component of 
philosophy of knowledge. This situation is very original in the history of philosophy, because before Augustine the relation 
of faith to reason and especially the subject of faith had not been discussed so elaborately. In the history of thought the 
subject of faith firstly with Christianity enter into philosophy and the person who discussed this subject in philosophical 
context so deeply was Augustine. In the history of humanity firstly Augustine united religious faith and knowledge in a 
melting pot and after Augustine untill today in Christian World these two areas have never seperated from each other. At 
this point, I think, Christian World is very lucky, because they are indebted their scientific and cultural development to this 
synthesis of faith and reason (secular reason of Ancient Greek). The nations who could not comprehend reason of Ancient 
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Greek and could not unite this reason with their religious faiths have not realized any important development in scientific 
and cultural areas. So they are sentenced to being slave by themselves. 

 

The Relation Of Belief To Understanding 

The relation of belief to understanding is a subject which originates from the structure of belief and knowledge. The relation 
in question is important especially in the context of religious belief. ñAugutine his Soliloquies with the confession that the 
two things he wants to know are his soul and God. In the second book of De Libero Arbitrio, Augustine says to his 
interlocutor, Evodius: óAt any rate you are quite certain that God exist.ô Evodius replies, óI firmly believe it, but I do not know 
it,ô a characteristic Augustinian idea, which is later picked up by St. Anselm. This section ends with Evodiusô saying óbut we 
want to know and understand what we believe.ò132F

1 The search of understanding Evodius mentioned composes the basis of 
the problem. John M. Rist indicates this issue saying that ñthe limitations of ócertain knowledgeôcompelled Augustine to a 
radical re-evaluation of the philosophical status of belief and its relation to understanding.ò133F

2 

At this point we want to attract attention to an other original aspects of Augustine. Bubacz states this originality associating 
it with contemporary philosophy: ñAugustineôs understanding of knowledge is opposite to the contemporary empirical 
understanding. Contemporary empirical understanding allocates knowledge to the assertions which are believed by people 
depending upon a robust evidence when they are true. However, basic knowledge is belief. Belief is necessary, because 
itôs antecedent to understanding temporarily.ò134F

3 Because he dealt with these issues in a philosophical ground thoroughly, 
Augustine may be thought as the source of the tradition of faith looking for understanding. 

In the frame of relation of belief to knowledge, one of the issues Augustine treated was priority of belief to understanding 
or knowledge. ñôFirst believe, then understandô is a theme that recurs throughout Augustineôs writings. óWe believed that we 
might know; for if we wished first to know and then to believe, we should not be able to know or to believe.ô Augustine does 
not mean by this that we begin with faith and then go on to knowledge. He is teaching, instead, that we must believe in 
order to know. Faith, in a sense, is a precondition of knowing.ò135F

4  

This situation we mentioned above paragraph goes for not only spiritual themes, it goes for also the themes which are not 
spiritual. When he deals with these issues, Nash gives that explanation of Augustine as an argument: ñThus, although we 
can see bodies with our physical eyes and see our own thoughts and will by the eyes of our mind, we cannot see the minds 
of other people. Yet no Manichean seriously maintains that other people have no minds; he sees their physical actions and 
hears their words, but he takes it for granted that they have minds. This, Augustine informs him, is not sight but faith. óWill 
you haply say that you see the will of another through his Works? Therefore you will see acts and hear words, but, 
concerning your friendôs will, that which cannot be seen and heard you will believe.ò 136F

5 

One of the benefits of such that kind of belief is that it also provides understanding in daily life. Augustinus states this by 
saying ñcredo ut intelligamò137F

6 (I believe so that I might understand). Burt, as parallel to Nash, appreciates the wordly and 
religious importance of the contribution of this belief: ñEven on the humble level of everyday living, belief opens the door to 
great vistas of knowledge that we only later come to understand. A baby left to its own direct experience and purely personal 
interpretation of it would not progress far in accurate knowledge of reality. Probably none of us would have survived without 
the trust we developed in the friendly giants who were constantly telling us what was and was not good for us. And when it 
comes to beatifying knowledge, that knowledge that is crucial for our eternal happiness, the priority of faith is even more 
important. In our present condition we cannot know much about God except by believing. Once we believe in the fact of 
Trinity, we can then go onto try to understand what the mystery means.ò138F

7 

In fact the concept of faith may seem to indicate every time to the spiritual world, it nourishes from the material world. 
ñAlthough understanding lies in the sight of Eternal, faith nourishes with milk in the cradles of temporal things. Now ówe 
walk by faith and not by sightô. Unless we walk by faith, we shall not be able to come to that sight which does not fail but 
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continues through a cleansed understanding uniting us with Truth. On account of this principle one said óIf you will not 
believe, you shall not continue,ô and another said, óIf you will not believe, you shall not understand. Therefore do not seek 
to understand in order that you may believe, but believe in order that you may understand.ò139F

1 Helm interprets quotation 
above that he gave from Augustine like that: ñIn these slogans sometimes the stress is placed not on the understanding as 
the outworking of faith, as what faith leads to, but on faith as the condition of understanding; if I want to understand, I must 
first believe. It is as if faith involves or posseses no understanding itself but is purely functional or instrumental. Though as 
we shall shortly see matters are not quite as straightforward as that. Now it is faith to believe that which you do not yet see; 
and the reward of this faith is to see that which you believe. Here faith is contrasted not with understanding but with sight, 
and the reward of faith is equated with seeing, not vision in the strict sense, but with direct or immediate knowledge of the 
sort that vision conveys. As we noted, one thing that Augustine has in mind is the biblical contrast between faith and sight. 
Faith, unlike sight, is at best indirect; or perhaps it is more accurate to say that it is less direct than sight. Understanding 
makes faith more direct, more like sight, than it would otherwise be.ò140F

2 

It is necessary to come up to the act of understanding and knowing after act of belief. ñBecause we want to understand and 
know what we believe in,ò141F

3 and there are positive effects that these acts of understanding and knowing add to the belief. 
ñThe understanding does not consist simply of gaining additional evidence for the belief in order to justify it, but in 
understanding the grounds of belief, or the meaning of what is believed, or both, better.ò142F

4 Again, making a quotation from 
Augustine, Helm interprets like that this mutual dependance of belief and knowledge to each other: ñôI considered the 
innumerable things I believed which I had not seen, events which occurred when I was not present, such as many incidents 
in the history of the nations, many facts concerning places and cities which I had never seen, many things accepted on the 
word of friends, many from physicians, many from other people. Unless we believed what we were told, we would do 
nothing at all in this life. Finally I realized how unmoveably sure I was about the identity of my parents from whom I came, 
which I could not know unless I believed what I had heard.ô Augustine says that such trust of another person is not 
something that one could gain from experience but is itself a pre-condition of understanding and accepting much that we 
presently experience. How could I gain from experience the knowledge that X and Y are my parents? I need someone to 
tell me, since necessarily I could not, in infancy, have come to know such facts for myself, and I can not now reach back in 
time. The idea that one might, even in principle, get down to a bed-rock of experience each item of which one had personally 
verified is an illusion.ò143F

5 It seems here that Augustine affiliates understanding into the scope of philosophy of knowledge. 
According to Jeauneau, Augustinus formulated this situation by saying ñUnderstand so that you might believe, believe so 
that you might understand.ò144F

6 

According to Jeaneau, these thoughts of Augustine, on the contrary to the false beliefs, show that reason was not leaved 
aside in middle age philosophy and Augustineôs these thoughts affected other thinkers who came after him. ñChristian belief 
does not deactivate reason, does not thrust aside investigation, does not destroy thinking. For this reason the best minds 
of middle age will keep the Augustinian advice. Ofcourse all of them didnôt show the same consistency in conforming their 
knowledge and belief. According to this scheme, The situation of a Christian thinker takes place in movement with three 
times: In the point of departure there is a belief which believe without seeing anything, at the point of destination there is 
contemplation of a person who see but donôt believe, between them is belief searching for understanding. Here, philosophy 
is that search. Neither church fathers nor middle age peopple had the anxiety of making seperation between these 
disciplines that today we make. They were going to the truth with all their sincerity and if they had make philosophy, they 
were doing this as blieving peoples. Except a small group, it didnôt come to their mind to construct a temple of wisdom 
whose base did not Christian.ò145F

7 

Nash says that in connection with religious faith the priority of belief to knowledge is connected to a passage from Holy 
Bible. According to Nashô quotation, ñ For some kinds of things are those which we do not believe, save we understand 
them; an other kinds of things are those which we do not understand, save we believe them. For since ófaith cometh by 
hearing, and hearing by the Word of Christô (Rom. 10:17), how can one believe him who preaches the faith, if he-to say 
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nothing of other points-understands not the very tongue which he speaks? But unless, on the other hand, there were some 
things which we can not understand, unless we believe them first, the prophet would not say, If you will not believe, you 
shall not understand.ò146F

1  

According to Helm, Augustine sometimes reverses the relation of belief to understanding. Depending upon a quotation from 
Sermones, Helm explains this situation like this: ñMy opponent tooé has something when he says: óI would understand in 
order that I may believe. Certainly what Iô am now saying, I say with the object that those may believe who do not yet 
believe. Nevertheless, unles they understand what I am saying, they cannot believe.ò147F

2 Here understanding is a condition 
of having faith. These seemingly contrdictory claims, that undersatnding follows faith and that understanding is needed for 
faith, can be reconciled if we bear in mind Augustineôs view of faith. Faith has some cognitive content; and so a person 
needs to have some understanding of this content in order to have faith; otherwise how would his faith in God be 
distinguishable from faith in anyone else? It is this initial understanding which directs what what ought to follow; the 
understanding that is to follow keeps to the parameters of the basic cognitive content of faith and attempts to fill out the 
detail and so deepen the understanding. For the primary cognitive content of faith is limited; and so understanding gains a 
fuller appreciation of this content without going outside its limits.148F

3 

Giving one example, Helm tries to make clear Augustineôs thought concerning to the relation of faith to understanding. 
According to Helm, ñin this words Augustine makes clear that faith involves some understanding, for understanding is a 
necessary condition of faith, and that the understanding which faith then seeks is further understanding, building upon the 
primary understanding involved in the first steps of faith. Perhaps what Augustine takes to be the primary understanding of 
faith is not the direct comprhension of spiritual realities, but the understanding of words. What Augustine is saying is that it 
is necessary for anyone who believes anything first to have a form of words proposed for their belief, just as a novice joiner 
may believe that he needs a set-square without knowing what a set-square it. And then a fuller comprehension may follow 
this believing, a graeter awareness of those realities which the language of their faith denotes and connotes. To understand 
is thus more than comprehending the meanings of words, it is an appreciation of thoso realities which the words represent.ò149F

4 

At this point, it appears that there are two situations of faith-understanding relationship: The priority of faith/belief to 
understanding and the priority of understanding to faith. We should examine them in relation to each other. ñBelief is a 
necessary means to beatification but it is not meant to be the ultimate stage in our knowing. We believe now so that 
someday we can come to a time and a place where we will finally and forever understand ourselves and our God. We seek 
now by faith; then we shall find by understanding. Then we shall know the truth of Augustineôwords:  Understanding is the 
reward of faith. Then we shall finally see what now we can only believe.ò150F

5 

Stephen Mann also signifies to that relationship. According to him, ñthus we must begin by believing what we read in 
scripture, and then press on to undestand it. This means, most obviously, to know or understand that it is true; but for 
Augustine, much of the difficulty lies in the preliminary task of undestanding what it means.ò151F

6 By saying ñin the areas of 
immediate knowledge too, one should firstly believe before understanding,ò152F

7 Nash enlarges the function of belief. However, 
ñthe ability to reason is a necessary condition for believingé No one can believe what he does not understand.ò153F

8 Augustine 
was aware of this mutual relationship of faith and understanding as far as we understand from his writings. 

In In Johannis Evangelium he says: ñWe believe that we might know; for if we wished to know and the believe, we should 
not be able either to know or believe.ò154F

9 In Epistolae ñbut faith gives the understanding access to these things, unbelief 
closes the door,ò155F

10 he says. Norman Geistler gives this quotation to exemplify this stuation: ñBut unless, on the other hand, 
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there were somethings which we cannot understand unless we first believe them, the prophet would not say, óIf you will not 
believe, you shall not understandôò156F

1 

These quotation from Augustine may help us best to put forth the relationship between these concept: ñHowever I also 
believe all things that I understand, but I donôt know all things that I believe. Because I know every tings that I understand. 
Although most of the things left unknowable for me, I know the benefits of belief.ò157F

2 ñIn this situation we are indebted to 
reason what we understand, what we believe in to authority and on what we have estimation to mistake.ò158F

3 

Afterword 

In the beginning we stated that the relations of these conceps in question depend upon the limited structure of reason. As 
far as we can understand, Augustine paid attention to this situation and he opposed to all kinds of irrationality. That he 
makes emphasis on the funstions of belief and priority of belief in some situations does not mean that he is an irrationalist. 
From the point of relation of belief to knowledge, Burt explains this situation like that: ñIt was impossible for Augustine to be 
either a pure fideist because he was convinced that understanding and belief were intertwined, each depending on the 
other. If we were not beings of reason with a hunger to know, we could not come to belief. Recognition of the need to 
believe rests on reasonôs awareness of its own limits. Recognition of possibility of belief rests on reasonôs acceptance of 
the proposed truth as at least believable. Finally, for belief to be truly well-founded there must be some rational analysis of 
the credentials of the authority on which the belief is based. In all of these ways reason seems to have priority over faith 
and justifies the truth of Augustineôs assertion that: Intelligo ut credam (I understand so that I might believe).ò159F

4 

However the act of beliving provides some advantages to believer that unbelievers cannot have any time. Belief provide 
for believer entrance ticket to enter into some areas. ñHe who does not believe will not understand. For he who does not 
believe will not experience, and he who has not had experience will not know. For the knowledge of the one who 
experiences is superior to the knowledge of the one who hears, to the same degreee that experience of a thing is superior 
to hearing about it.ò160F

5 

On the other hand faith is not an act realised blindly. ñFaith is assent to a proposition in virtue of its having been put forward 
by an authority one has accepted on rational grounds, so that the understanding which faith then seeks is of a piece with 
the primary understanding which is required to make the propositions initial act of faith credible. Understanding is assent 
to a proposition in virtue of its having been clarified or supported (or both) by oneôs reason on the basis of analysis and 
argument. Such clarification would involve, for example, the removal of ambiguities which make for misunderstanding, the 
drawing out of logical implications of the proposition of faith, and the rebutting of prima facie reasonable objections to the 
meaningfulness or the truth of such propositions.ò161F

6 Besides, ñwhat the gaining of understanding provides, insofar as it is 
achieved, is an increasigly informed acquaintance with the one who is, initially, trusted in faith, and so a richer experience. 
Here the dominant contrast is between faith and vision, or faith and sight; between the gradual replacement of what is 
indirect with what is direct as when, having had a letter from someone, I then meet them and make their acquaintance 
directly and more fully. One might even say that the personal trust of faith provides the one who trusts with a minimal direct 
acquaintance, as the one who receives a personal letter is minimally directly acquainted with the sender, in friendship, a 
person may come to know his friend better and better.ò162F

7 

If we think so, knowledge and faith will not contradict to each other. ñKnowlede, even the incomplete knowledge of this life, 
is not incompatible with faith, because faith for Augustine is not primarily belief, but it is primarily reliance upon what is 
known; it is the act of relying on what is known, as distinct from is trusting and departing from what is known. It is the role 
of faith to renew this natura for innate knowledge of God. What reason gives is a clarification and intensification of a persons 
own natural and direct (non-inferential) knowledge of God. Faith is thus at least partly a moral agency; through it the 
perversity of the will is progressively removed, a perversity which until it is fully removed blocs further knowledge. As it is 

                                                            
1 Norman Geisler, What Augustine Says, p. 16. Oregon, 1982. 
2 Augustinus, De Magistro XI. 
3 Augustinus, De Utilitate Credendi XXV. 
4 Donald X. Burt, Ibid.,  p. 46. 
5 Paul Helm, Ibid., p.40. 
6 Ibid., p. 37. 
7 Ibid., p. 10. 
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removed, the knowledge progresses through love of object of faith and increased acquainted with it, in a sort of reciprocal, 
upward spiral.ò163F

1 
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Abstract 

In the period of the 20th century we witnessed the new shape of the pattern of  Malaysian society. The British developed the 
peninsular Malaysian economy on a pattern based on the production of raw materials for export such as rubber, timber, oil-
palm, iron ore and tin, while foodstuffs and manufactured goods were imported from the metropolitan centres. Ironically, it has 
been argued that the local Malay population for political, cultural and other reasons was not interested in selling its labour 
force in these export oriented industries and therefore cheap immigrant labourers from China and India were brought in large 
numbers. Thus a multi-ethnic society was created; the Malays, the Chinese, the Indians and others working in different jobs 
but living side by side in apparent harmony. One of the least known developments of the period was the growing political 
consciousness among both the indigenous and the immigrant population. Islamic reformists (a West Asian and Indian 
phenomenon) and Chinese revolutionary ideas found enthusiastic support among segments of the people here. Most of the 
Malay reformists confined their campaign to the press and the few religious schools, better known as Sekolah Pondok (or 
Huts School)  which they had established. Until now most Malaysians have categorised themselves and others by communal 
categories, which usually take preference over class, regional, and employment basis, among other things. To explore and 
identify these communal issues we shall look at and examine some of its indicators such as the profile of ethnicity, inter-
communal relations, organisation of communal politics, the use of symbols system, the language issue, and the economics 
growth and its distribution. This paper, which is the analysis of the Malaysian style of the conflict management process, will 
survey the methods and techniques used to overcome the problem.  This is necessary if we are to understand the nature of 
the conflict management process in Malaysia. This paper will look at how the government institutionalised and socialised the 
local wisdom values (particularly at the community level) as a mechanism in conflict management and how it has developed. 
Management of the conflict and promotion of ethnic unity as well as national integration cannot be achieved just by ad hoc 
experiments but through careful planning in the various aspects of the social life of society.  

 

Keywords: Local Wisdom, Ethnic Relations, Conflict management.Government, Non-Governmental Organisation. 

 

Introduction 

This paper will discussed about the issues of  inter-ethnic  management in Malaysia, and will do two things. Firstly, it will 
look at community-based initiatives, particularly by non-governmental organisations which complement government 
initiatives of ethnic conflict management. Secondly, this paper will analyse government and non-governmental organisation 
initiatives in addressing the issues of ethnic relations using the values of local wisdom. Although this paper is not about 
how non-governmental organizations tackle ethnic divisions explicitly, it is about inter-community and cross-community 
relations at local levels which includes many NGO initiatives as well as government policies. The aim is to illuminate the 
scope for complementary relations between government and local community based initiatives, and we will be using some 
of the Mari Fitzduffôs186F1 typology to illustrate this point. Analysis of Inter-ethnic conflict management efforts by the government 
and  community-based initiatives: a local wisdom perspectives.  

                                                            
1 Mari Fitzduff is one of the leading peace activist who made a tremendous effort particularly in the community relations field trying to 
promote understanding between the antagonist groups in Northern Ireland. With the research and practitioner background and training in 
conflict resolution, she  generated a ñTypology of Community Relations Workò in 1989 in order to assist in the development of community 
relations work in Northern Ireland. This typology is derived from a survey of different kinds of approaches to the community relations 
work in Northern Ireland. The typology that she has formulated provide a guide to shows where the theory is applied into practice at 
community level. For this reason this typology gives a direction of the possibilities that the situation in Malaysia can be applied 
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The discussion takes this exploration a stage further with an assessment of government and local-level (especially NGOs)  
initiatives of ethnic conflict management. These assessments are based  within the frameworks of three of Mari Fitzduffôs 
typology of cross-community relations work under the spectrum of local wisdom (i.e., Anti-Sectarian Work, Cultural 
Traditions Work (CTW), and Conflict Resolution Work (CRW). The conflict management process will be analysed according 
to three broad descriptive account as follows: i. Rationale, ii. Examples of Work, and iii. Analysis, 

 

Anti-Sectarian Work 

Rationale: The core practice of ethnic relations management in Malaysia is equality, and a fairer share of the national 
wealth, irrespective of ethnicity.  

Examples of work: The New Economic Policy (NEP), language and religious policies,  and the Rukunnegara.(or National 
Ideology). 

Analysis: The NEP has tried to promote equality in the country ós socio-economic distribution.  Under this NEP program, 
the technique used is to help the poor group without jeopardising the interests of the rich group. The objective is, to equalize 
the opportunities and interests of all groups (Lee Hock Guan, 2013, Gomez and Saravanamuttu, 2013).  Dr. Chandra 
Muzaffar (1997), on commenting this issue says; 

                    ñAs a society which was underdeveloped economically during colonial and feudal era, thus, the bumiputera 
need a special help and protection.  The protection was given through several phases in the Constitution, which is known 
as ñBumiputera Special Privilegeò.  Without this privilege, there is a high possibility that Bumiputera cannot develop in 
several economic and social areas, including higher education, become the member of a professional, business and 
industrial body.  Even though the government has ascertained that the bumiputeraôs special privilege cannot be threatened 
by any parties, they also make sure that non-bumiputera will also have the opportunity to venture in all economy sectors, 
through open marketò. 

A fair approach to the use of language was also implemented.  As the result from the Musyawarah by community leaders, 
who represented their community interest, Malay language was accepted as the lingua franca and as the official language 
since it is the most dominant one and originated from this part of the world. However, other languages are also used freely. 
Similarly, in terms of religious practice, Malaysian citizens are also given the freedom to practice their own religion. This 
freedom and the right to practice is secured by the constitution.  According to Chandra Muzaffar (1997), 

                                        ñIslam has a close relationship with the history and evolution of Malaysian society, therefore it is 
declared as an official religion. Meanwhile, other religions practiced by majority of other ethnic within the Constitution.  The 
equalization in practicing their own religions is fair to both Muslim and non-Muslimò. 

As far as the work relevant to anti-sectarian areas is concerned, Chandra suggested that community leaders in general 
and community relations officers in particular must develop a more profound understanding of ethnic trend in the post 
1970s. There are major developments which are taking place in both the Malay and non-Malay communities as far as 
ethnic relations go. Within the Malay community for instance, the following factors have resulted in a psychologically more 
secure response to ethnicity: (a) the resolution of the language and culture issue; (b) the stronger position of Islam; (c) 
greater economic security and mobility for the middle and uppper classes; (d) a stable political position; and (e) expansion 
of the Malay middle-class. Consequently, an influential stratum of Malay society feels that it is now in a situation to come 
to grips with  ethnic questions. This is particularly true to certain young Muslim groups. Similarly, among non-Malays, one 
of the major obstacles to communicate with the Malays in the past was the absence of a common language. According to 
Chandra, this is fast disappearing among young non-Malays. As Malays and non-Malays develop a common basis for 
communication, he suggested that certain common values and ideals can now be nurtured which can hold both parties 
together. To equip them for the challanges ahead, he referred back to his idea of 1980, which suggested the need for more 
comprehensive training programmes to be held.  

               ñThere should be a permanent community relations training institute in which short-term and long-term courses 
on ethnic problem and  

                how to deal with can be conducted. Priority should be given to the people involve in  community relations workò. 
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The Rukunegara Project is also relevant  to anti-sectarian work.   Faaland, Parkinson and Saniman (1990; 2003) stressed 
that; 

                                ñThe political statesmanship and foresight of this approach (Rukunegara) to nation building by means 
of consensus instead of confrontation and through frank but closed door discussions of sensitive national issues, has been 
demonstrated by the uninterrupted political stability of the country from 1969 to recent yearsò 

According to Faaland (et.al), the New Economic Policy was formulated by the government after the riot of 1969 as óthe 
economic foundationô of the Rukunegara187F1.  The importance of the Rukunegara as the pillar of social stabilization was 
stressed by Tun Abdul Razak.  He argued that ñimportant though the ideals of Rukunegara and consensus building might 
be, the battle for unity would be won or lost in the economic and social restructuring of the nation.  The NEP was therefore 
designed with the intention of giving content and substance to the new Malaysia ideology of nation building as embodied 
by the Rukunegara.  It was based on the construction of new alliances of moderate political elements within the society and 
on a new formulaò 

The implementation of several policies, such as the NEP as well as action plans taken by the Department of National Unity 
is aligned with the objective of providing an equal opportunity to all parties in all life aspects. Community-based organisation 
also played their role to help bolster the government effort. This is the anti-sectarian work coincides with the anti-sectarian 
activities described by Fitzduff, which are to decrease discrimination at the individual, group and institutional levels. 

 

Cultural Traditions Work (CTW). 

Rationale: Pluralism within and between the multi-ethnic society should be respected. Differences such as that in culture 
and religion should not regarded as a threat to one another. 

Examples of work: Rukun Tetangga,188F2 Unity Kindergarten, School, Mass Media. 

Analysis: Most of the aspects highlighted by Fitzduff are similar to the ethnic conflict management practice in Malaysia. The 
neighbourhood methods (particularly through Rukun Tetangga organisations) of informal interactions has contributed to 
closer inter-ethnic co-operation. According to Wan Halim (1996), 

        ñ this is because of the informal nature of neighbourhood interaction and its intimate  social and emotional environment 
which is rarely   

          found in other fields such as the work-place. Relationship within a neighbourhood tends to be more personal and  
informal. When  

          compared to the work-place, it is more  relaxing and natural and the relationship, whether positive or negative tends 
to  be more durable.  

          Since neighbourhood interaction also involves not just  individuals but families as a whole, it is potentially more 
important in  

          promoting inter-group understanding.ò 

The CTW activities are geared towards a spirit of tolerance amongst children and have had an effective impact. The Unity 
Kindergarten programme has attracted voluntary participation at all levels from the parents and teachers as well as from 
pupils of different ethnic groups and background. In fact the Unity Kindergarten is the most effective parameter in combining 
the participation from the government and private sectors and also the public in the form of cross-ethnicity. (Government 
of Malaysia, 2014) 

                                                            
1 The words of the Rukunegara are perhaps better understood and appreciated by those with a fluent command of Bahasa Malaysia. It 
has sometimes been translated into English as the National Ideology which is not a very accurate or indeed helpful translation. 
Rukunegara should be regarded as the pillars of the nation. The nation must be firmly established upon all the  pillars of the Rukunegara 
which it would be the duty of everyone to uphold and defend. All the pillars are equally inviolate, all are necessary to  maintain the 
equilibrium and structure of the nation (Ghazali Shafie) 
2 The Rukun Tetangga (Neighbourhood Organisation) scheme was introduced on 29th August 1975, under the Essential (Rukun 
Tetangga) Regulation 1975, (P.U (A) (279/75). Through this scheme, the government aim  was to monitor the unity among  the 
population in the residential areas using neighbourhood based activities. 
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The mass-media also played a major role in the CTW. According to Wan Halim, inter-ethnic relations are ñinfluenced by 
the kinds of information that are generated, evaluative statements made concerning the ethnic groups, and model of 
behaviour towards in-group and outgroups.ò The electronic media (such as internet, television, and radio) and printed media 
(such as newspaper, magazine and book) play an important role in developing the society, and at the same time functions 
as a major agent in the socialisation process. Therefore, we can utilise the media to promote unity, ñas primary face-to-face 
social contactò declines in frequency and intensity, particularly in a modern urban society, secondary sources of information 
through the media increases in relative significance (Utusan Malaysia, 2014). However, it is important for us to accept the 
fact that a totally free media is rare. The media will play a positive or negative role, depending on the situation such as 
political influences in the society. This is due to the mediaôs own orientation and objectives. 

Being optimistic, Wan Halim argues that it is important that mass media is made aware of its potential role and responsibility 
in the society. The policy maker has come out with certain rules and regulations in order to safeguard offending ethnic 
sensitivities (Chandra Muzaffar, 1986) These rules and regulation, though essential, constitute the passive aspect of inter-
ethnic promotion. Therefore, they need to be complemented with the active efforts in terms of constructive social themes 
in media reporting. Wan Halim suggested that  research and analysis needs to be done on how the órole and regulations 
came into being, and whether they are based on correct assumptions or merely ad hoc inventionsô. Furthermore, he 
suggested that content analysis of mass media coverage should be carried out for all levels of society in order to óidentify 
the degree to which mass-media is helping to produce future generations who are proud of their Malaysian identityô. 

Education is also one of the vital parameters in CTW. Despite the fact that education has played its role in strengthening 
ethnic relationships, there are still a lot of unsettled agendas. According to Lee Hock Guan (2013) the Malays were 
underrepresented in higher education was already recongised by the Carr-Saunders Commission which proposed 
óappropriate adjustmentsô to increase the number of qualified Malay students for admission into higher education but without 
compromising the merit-based admissions policy. This matter has captured the interests of many scholars and social 
analysts. Wan Halim,  argues that  ñbringing together the children of the various ethnic groups by itself, does not guarantee 
the development of goodwill and understanding since it may well produce the opposite result.ò Wan Halim, who has been 
involved in a wide range of research in this area, suggested that close scrutiny needed to be given to specific aspects of 
the educational system such as; 

          i) Curriculum. The civics and moral education aspects of the curriculum need to be strengthened in order to promote 
a sense of national     

             pride. Other  subjects such as geography, history and natural sciences should also be geared  towards increasing 
the knowledge of the   

             students concerning the past, present and future development of the country. 

         ii) Contact. The Classroom and school environment should encourage inter-ethnic contact and co-operation and 
efforts at desegregation  

             need to be a clearly defined policy. 

        iii) Extra-curricular activities. These should not ignore the need to integrate the various ethnic groups. Through group 
activities,    

             subconscious learning can  be fostered which will promote more positive inter-ethnic perception and  attitudes. 

        iv) Student-teacher relationship. Teacher need to project a positive and unbiased image of  themselves particularly 
when dealing with  

             students of other ethnic  groups. No amount of preaching on positive values will produce much effect if prejudice  
attitudes and  

             favouritism are demonstrated by teachers in their daily contact with  the students. 

To conclude, the CTW is contributing towards establishing a stable social relationship and should be continued and 
strengthened. 

 

Conflict Resolution Work (CRW). 
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Rationale: Within the Malaysian context, conflict resolution work needed to tackle both tangible and intangible sources of 
ethnic problem. 

Examples of work: The New Economic Policy (NEP) and the Department of National Unity (DNU) programmes. 

Analysis: Conflict resolution work is referred to the efforts undertaken by the DNU and the NEP to tackle the underlying 
sources of ethnic problem, in order to achieve positive peace in the society. In this context, the main task of the DNU is to 
strengthen ñthe ethnic relations networkò. For instance, the cross-community trips, neighbourhood work camp, 
neighbourhood campaign, integration outdoor activities, recreation, family picnic and gotong-royong have been utilised by 
the DNU in the process of building and strengthening  ñthe ethnic relations networkò. At the same time the NEP programs 
aim to bridge the socio-economic gap between the ethnic groups in achieving the social justice. Thus, in this context both 
DNU and NEP programs are compatible with the ultimate objective of conflict resolution technique, to change the situation 
and remove the underlying source of conflict.     

To enhance the areas and impacts of the CRW, Chandra Muzaffar suggested that the government should help established 
an independent, autonomous research institute on ethnic relations. The institute has to be completely independent if it is to 
function well. This institute has to look at state policies as they affect various spheres of society just as it has to study 
interaction among communities, conflict-generating situations, ethnic stereotypes, the emergence and perpetuation of 
prejudice, cultural commonalties and the role of universal ethical values in the nation-building process. Chandra said that 
in more ways than one, Malaysia is indeed the best available laboratory for the analysis of ethnic relations. He emphasised 
that research by individual scholars whether local or foreign is no substitute for the sort of institution that is being suggested 
here for what is sorely needed is a systematic, holistic approach to the ethnic problem which garners the skills of different 
type of specialists in a gigantic intellectual effort that will span a few decades. From time to time, the institute could of 
course make recommendations to Parliament to which it would be directly responsible. This suggestions, if accepted, could 
be implemented by the Community-based organisations. 

 

Conclusion. 

From the discussion above it is clear that considerable effort in conflict management related to the ethnic issue in Malaysia 
has been carried out. These paper  also show that Fitzduffôs typology of community relations work have a useful function 
in investigating and analysing these approaches by the government as well as community based organisations in managing 
inter-ethnic related conflict. The approach taken by the government in handling this issue is mainly through the legislative 
procedures. This approach coincided with the explanation by Mc Garry and OôLeary (1993), regarding the taxonomy of the 
macro political form in the ethnic conflict regulation framework. As a third party, the government (who possesses political 
power) became the main actor and óarbiterô in order to regulate problems related to inter-ethnic relations. The formation of 
the New Economic Policy, as well as the establishment of the Department of National Unity are relevant examples of the 
governmentôs roles.  
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research 
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Abstract 

The aim of this study is to identify the negotiation of boundaries between the social identities of gender. This process focuses 
on the prevailing perceptions of the social role of the man and the woman. It attempts to identify the different reasons for 
seeking divorce between men and women and the integration of these differences in a social context and determine the 
qualitative characteristics of the gender ratio of women and men that is articulated by the invocation of divorce. This research 
has a historical character and focuses on the period from 1647 to 1923 and is realized within the Ottoman Orthodox Christian 
communities and the divorces issued by these. This study uses content analysis to examine divorces. The most significant 
source of data collection, for the content analysis, constituted published and unpublished Codes of Metropolises from the 
Ottoman Christian communities, such as the Metropolitan Codes of: Larissa:1647-1868, Mytilini:1705-1773, Veria:1825-1862, 
Triikalon:1828-1865, Moglenon & Florinas:1901-1909. The process of divorce was a different function of the Spiritual Courts 
within a predetermined law. Issues, like alimony after the dissolution of marriage, dowry cases, disputes arising as a 
consequence of dissolution of marriage or betrothal, are listed in the Codes of the Spiritual Courts. In this study, the gender 
is used as a social and cultural construction. Also, it is argued that the social gender identity is formed through a process of 
óperformativityô, namely, through adaptation on the dominant social ideals.  

 

Keywords:Divorces, Ottoman Christian Communities, Stereotypes, Gender Identities, Social Identities. 

 

Introduction 

The dissolution of marriage from divorces augmented in frequency, since the Restoration until the 20th century. The history 
of divorce became an issue for international literature (Stone, 1990; Phillips, 1991; Stone, 1993; Seymour, 2006). As 
Riessman (1990), suggested, gender is linked with different perceptions of what a marriage should provide and differences 
on reasons of divorces. In this study, gender (Mpakalaki, 1993, 1994 & 2013) is seen as a social and cultural construction 
(Rosaldo & Lamphere, 1974; Leacock, 1978; Ortner & Whitehead, 1980; Papataxiarchis & Paradellis, 1992; Skouteri-
Didaskalou, 1991; Evans, 2003; Maruani, 2005; Kantsa, Moutafi&Papataxiarchis, 2010). At the same time it asserts that 
gender converses with the concepts of class, race or ethnicity (Lord, 2005; Moore, 2006) and that the sense of social 
gender identity is formed through a process of óperformativityô, ie adjusting the dominator in given society ideals (Butler, 
1997). Specifically, the aim of this study is to evaluate, within the specific framework of the Orthodox Christian communities 
of the Ottoman Empire (Papastathis, 1984), and with field focus the divorces issued from these, the process of negotiating 
the boundaries between the social identities of gender. A process which takes into account the prevailing perceptions about 
the social role of man and woman, as members of specific kinds of religious communities, these of Orthodox Christian 
Communities, as formed and administrated in the Ottoman Empire. For the Orthodox Church, in the period of our study 
(1647-1923) the legality of divorce is given, if there are specific statutory preconditions allowing the dissolution of the 
marriage up to two times (Papadakis, 2008; Academic Dictionaries and Encyclopedias, 2014). The legislative framework 
for the divorces, of the Ottoman Christian communities, is divided into three main periods: 1. Early judicial institutions in 
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privileged communities (1647-1774): in 1453, after the conquest of Istanbul, Ottomans recognized the Orthodox Christian 
church the privilege of keeping the same law, as well as the judicial jurisdiction, on matters of family and inheritance law 
(Paparrigopoulos, 1955: Pantazopoulos, 1947; Pantazopoulos, 1968). 2. Gradual establishment of the bourgeoisie (1775 - 
1856): The organization of the ecclesiastical court was not uniform, it varied by district and determined by local customs 
and Regulations. The Orthodox church, apart from judicial powers, gained, with the passage of time dietary jurisdictions as 
well, which were recognised indirectly by the Ottoman power. (Pantazopoulos, 1947). In insular Greece, in some cases, 
thanks to privileges granted by the Sultan óachtinamedesô, Community Courts developed as well. (Siatras, 1997; 
Bakalopoulos, 1991; Zotos, 1938). 3. Development of the Community institutions and nationalism (1857-1923): The 
jurisdiction of the ecclesiastical courts, which were once widespread, limited during the period of Tanzimat, when the power 
went to institutional organized communities (Papastathis,1984; Theotokas, 1897). Attempts to homogenize the 
administration of justice by the Community courts occurred during the period of the Ottoman reforms, the General 
Regulations of the Patriarchate and the Synodical Circulars of 17 January 1891 and 31 January 1891. According to óvezyriki 
Circular 17 January 1891ô Patriarchal courts, the period of the Tanzimat reforms, were three: Spiritual Ecclesiastical Court, 
the Holy Synod and the Permanent Gross Council. The provincial ecclesiastical courts were two kinds: Spiritual and Gross 
introduced at the headquarters of the Metropolis. They judged first instances, the differences of Christians and also, on 
appeal, the judicial decisions of the first instance court cases, given in the courts of the bishops who belonged to the 
Metropolis. The courts were located in the headquarters of Metropolis and Bishops were set up in accordance with the 
customs on site and Regulations. The Provincial Spiritual Courts comprised of between two and four clerics, while the 
Metropolitan or his Commissioner presided. The Members of the Spiritual Courts were appointed by the on site 
Metropolitan, amongst the most educated clergy. The Spiritual Courts judged in camera. Their responsibilities were: on the 
betrothal, on the formation and termination of marriage, alimony after the dissolution of marriage, and on the issues related 
to marriage. The Gross Courts comprised of between five to six members of the populace and from one or more clerics. 
The members of the populace of these Courts were elected by the habitants of their region and the clerics were appointed 
by the Metropolitan and publicly judged the material matters falling under the jurisdiction of the Ecclesiastical Courts. These 
judicial matters related to wills, votive papers (vakfige), alimony after the dissolution of marriage, trachoma cases and 
dowry, disputes arising, as consequences of the marriage or betrothal dissolution or, intestate succession cases, demands 
of the parties, cases of legalization and adoption of childcases, issues of will and codicil, monastic disputes,custody and 
guardianship issues, issues its own clergy and monks, on the grounds that they were material differences. The divorce 
proceedings were a separate operation of Spiritual Courts which fell within an identified case, defined by the Circular on 
divorce of the years 1882 and 1894. The claim presented under Commercial Law (articles 1-2) in which was stated: 
treatment exposed dispute writings on duty. The jurisdiction of the ecclesiastical courts in matters of divorce included: a) 
separation from table and bed, b) the sentence of divorce, c) the reconstitution of a dissolved marriage. The separation 
from table and bed or otherwise, the local dimension of husbands was different from that in force in the Western Church. 
The Spiritual Court drew the grant within 15 days in order to create the conditions for reconciliation and if the deadline 
expired without achieving the desired result, the Court imposed 3, 6 or 9 months separation on them, defining the place of 
residence of the wife and requiring the husband to pay for the amount of time required for maintenance and for the 
maintenance of their children. The obtaining of the divorce was realised if the woman was invited three times in writing and 
refused to appear, assuming of course that there were compelling and legitimate reasons that justified the disjunction. In 
these cases the spiritual court could proceed to the obtaining of the divorce evenin absentia. But it must notify its decision 
to the woman and indicate that they had the right to request reopening. If they did not, then the divorce was considered 
intact and valid (Thetokas, 1897). In case of a marriage dissolution at fault with a man, the woman took back her dowry, 
the premarital donation and part of the estate of her husband, which was an amount equal to one third of the pre-nuptial 
donation (Proceedings of Holy Synod, 11 December 1869, Proceedings of Holy Synod, 25 October 1871). The laws under 
which the administration of justice was, were: a) The Rules of the Apostles, local and Ecumenical Councils, b) Roman law, 
Justinian, in the mean time per Vasilikois and Armenopoulou, c) conditions, volumes, sigils, notes,evidence of the 
Ecumenical Patriarchate, d) prevailing local customs and traditions and e) Ottoman commercial procedure, Annex of 
commercial law and the law on the capital of Civil Procedure (Thetokas, 1897). 

 

Method 

    As they testify the inquiring questions that were reported, the management of subject presupposes the coupling of two 
methods: a) the historical hermeneutics (Cohen &Manion, 1994) which develops the sources of the historical period and 
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as well as, b) content analysis (Berelson, 1952; Kyriazi, 2011) of reasons of divorces that is included in the Code of 
Intellectual Courts (1901-1909). Tables developed for a more detailed and systematic presentation of quantitative data 
(Bell, 1993). This historical research was based on a random sample, determined by already existing data (Cohen & 
Manion, 1994), as a consequence cannot be evaluated as reliable (Bell, 1993) as to capture the whole picture of divorces 
of Orthodox communities in Ottoman Empire. This study, even without generalizable results, is a first attempt to approach 
the issue in a wide geographical and temporal context. Also, research can reliably provide us important information about  
individual study areas. 

 

Research subject 

   Particularly extensive is the geographical boundaries of research, designed to study exclusively Orthodox communities 
of the Ottoman Empire. Specifically, the study includes areas: a) insular Greece and specifically the area of the Aegean 
(Mytilene), b) from central Greece (Larissa and Trikala), and c) from Macedonia (Florina and Veria). These geographical 
regions of the Ottoman Empire, were divided into two categories: a) those who finally were included in the Greek State and 
are studied on the issue of divorces the period before their integration in Greece: Larissa (1647-1868) and Trikala (1828-
1865) which were included in Greece in 1881, Mytilene (1705-1773), Veria (1825-1862) and Florina (1901-1909) included 
in Greece in 1912 (History of Greek Nation, 1977), and b) those who finally were included in Turkey as Adrianople (1856-
1923), which is studied on the issue of divorces until the dissolution of the Ottoman empire and the establishment of modern 
Turkey in 1923 (Fragoulis, 2012), in which eventually forms the city. The period 1647-1911, which was chosen to study the 
divorces, spans four centuries, from the 17th century until the 20th. This period was divided according to distinct historical 
sections, on subperiods: a) 1647-1774 season early judicial institutions unprivileged communities, b) 1775 ï 1856 period 
the gradual establishment of the bourgeoisie, and c) 1857-1911 after theTanzimat period of growth Community institutions 
and nationalism. 

 

Materials 

Research was based on primary sources of data, published and unpublished: a) unpublished: 1) Code of Daniel (1825-
1862) Veria, 2) óGAK, ABE 27 ɆAE 198ô, Code of Decisions of Spiritual Court 1901-1909. His title is: óCodex of Decisionsô. 
3) GAK, Historical Archive of Macedonia, GRGSA-IAM_REL003, Holy Metropolis of Adrianople [1856 ï 1944]. Retrieved 
fromhttp://arxeiomnimon.gak.gr/. And b) published: 1) Spanos, ȷ. (2006). Codex Aȭ of Holy Metropolis of Mytilene 
(18thcentury.). Mytilene: Publications of Holy Metropolis of Metilene, 2) Kaloussios, D. (2009). The Codex of Metropolis of 
Larissa, ȺȸȺ 1472: 1647-1868. Larissa: Thessalian Calendar, 3) Nimas, Th. (2013). The ȸȭ Codex Trikkis (Trikalon) or 
Codex Barlaam, number 287, The religious, social, economic and educational history of Trikala from 1828 to 1865. Trikala: 
Literary Historical Association (F.I.LO.S.) Trikala. 

 

Results 

    The main aim of this study was to evaluate if divorces are an attempt of a renegotiation and reconstruction of gender 
identities and for this reason the examination of those divorces in the codes of the Metropolises is of exceptional interest. 
Inindividual research, goals attempted: a) the identification of different reasons for seeking divorce between men and 
women and the integration of these differences in social context, and b) the mapping of the qualitative characteristics of 
the gender ratio of women and men which was articulated by the invocation of the divorce. 

 

Findings of Bishops 

 Divorces recorded in Codices: 

1. ɀetropolis of Larissa (1647-1868):The total number of divorces in the code is 21 and extend over a period of 221 years 
(1647-1868). The average ie the submission of a recommendation for divorce is 0,09 a year. 

2. Metropolis of Mytilini (1705-1773):The total number ofdivorces in the code is 28 and extend over a period of 68 years 
(1705-1773). The average ie the submission of a recommendation for divorce is 0.41 year. 
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3. Metropolis of Veroia (1825-1862): The total number of divorces in the code is 56 and extend over a period of 37 years 
(1825-1862). The average ie the submission of a recommendation for divorce is 0,66 year. 

4. Metropolis of Trikkis (1828-1865): The total number of divorces in the code is 8 and extend over a period of 37 years 
(1828  to 1865). The average ie the submission of a recommendation for divorce is 0.21 year. 

5. Metropolis of ɀoglenon and Florinas (1901-1909): The Spiritual Courts functioned from 1901 in Florina on Metropolitan 
Ioannikios (óGAK, ABE 27 ɆAE 198ô, Code of Decisions of Spiritual Court 1901-1909. His title is: óCodex of Decisionsô), 
while the community (Iliadou-Tachou, 2003-2004; Iliadou-Tachou, 2004; Andreou & Iliadou-Tachou,2007) had already 
established in 1905 on Metropolitan Anthimos (Iliadou-Tachou, 2001). The decisions of Spiritual and Gross Courts were 
recorded in the Code of Spiritual and Gross Courts of Metropolis Moglenon and Florina (óGAK, ABE 27 ɆAE 198ô, Code of 
Decisions of Spiritual Court 1901-1909. His title is: óCodex of Decisionsô),The total number of divorces in the code is 32 and 
extend over a period of 9 years (1901-1909). The mean ie the submission of a recommendation for divorce is 3.55 year. 
ɇhe number seems excessive, not in proportion to the polulation (The Greek Orthodox community of Florina consisted, in 
accordance with the electoral list in1914-1915 in many communities: the population group was superior to that of Muslims 
who accounted for 54.2% of the total population, second largest religious group was the Christians who accounted for 
42.8% of the population. The point, however, must be stressed that the group was split into the Orthodox community which 
recognized the jurisdiction of the Bishop Moglenon and exarchate community which was under the jurisdiction of the 
Bulgarian Exarch, althought exarchikos Metropolitan did not exist in the city, but in relation to the cultural context of the 
region which distinguished: a) the asymmetry of gender relations, b) for the dominant discourse of the Church, which viewed 
divorce as a threat to the existence of society, and c) for traditional power structures within the family. 

6. Metropolis of Adrianople (1856-1923): The total number of divorces in the code is 20 and extend over a period of 67 
years (1856  to 1923). The average ie the submission of a recommendation for divorce is 0.29 year. 

 

Finding on dissolution of Engagements 

In Larissa we have a dissolution of Engagement (1752) due to the abandonment of fiancee. The dissolution was a request 
of the fiancee due to four year abandonment (Kaloussios, 2009). 

In Mytilene we have a dissolution of Engagement (1759) due to the abandonment of fiancee. The dissolution was a request 
of the fiancee due to three year abandonment (Spanos, 2006). 

In Florina we have a dissolution of Engagement (1907) due to the will of fiance. The dissolution of engagement was judged 
against the fiance,becauseof false accusations against the fiancee (óGAK, ABE 27 ɆAE 198ô, Code of Decisions of Spiritual 
Court 1901-1909. His title is: óCodex of Decisionsô). 

 In Adrianople we have a dissolution of Engagement (1893) due to will of fiancee (unknown reason), (GAK, Historical 
Archive of Macedonia, GRGSA-IAM_REL003, Holy Metropolis of Adrianople [1856 ï 1944]. Retrieved from 
http://arxeiomnimon.gak.gr/). 

 

Discussion 

According to table 2, the gender distribution on 165 requests of divorces examined, suggests that the common request of 
divorce accounts only a percentage of 16,38%. It is clear that divorces were probably result of contest, in a percentage of 
(83,63%), between husbands. Furthermore, it is indisputable that on the one hand women represented the main percentage 
of requests, almost one to two requests (56%), and on the other hand men account for almost one per third of requests 
(30,30%). The percentages, of the ógenderedô requests of divorces, allow us to identify the divorces as ófemaleô and ómaleô. 
However, the quantitative dominance of 'femaleô requests of divorce, against ómenô requests, does not allow us to identify 
divorce as feminine. Although, even the approximate equivalence-of-'femaleô and 'masculine' divorce, is given, it requires 
interpretation. We made the hypothesis,  that could be interpreted on the basis that the man has a greater interest in 
preserving marriage, than the woman after marriage and we focus in this context in the spearhead of gender imbalance 
and with the institutional imposition of male hegemony. In contrast, the ófemaleô divorce predominance over the 'male', 
which should be mainly attributed to a dire relationship of women in this cultural context, is not necessarily attributed to a 
dynamic awakening. It is interesting to examine the main reason of a woman siking divorce. The main reason for woman 
divorces was óabandonmentô of the wife by the husband (37,50%), while óabandonmentô of the wife represented only the 

http://arxeiomnimon.gak.gr/
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16% of husband requests. The most common reason of 'female' divorces are dropping of women by their husbands, mainly 
due to migration, which is in line with the socio-cultural context of space. It is also interesting that abandonment of fiancee 
seems to be a significant reason for betrothal dissolution. Even so, the ratio of ófemaleô divorce indicate a female attempt 
to rebuild the social contexts within a new marriage after the óabandonmentô. The implementation of the provision of the 
Spiritual Courts, lies in the existence of a significant social need: the pursuit of a second marriage from the women's side, 
in order to survive. It is therefore obvious that the marriage which demonstrates the magnitude of asymmetry of gendered 
identities, serves in this case as a life boat for the weak social woman, which after the divorce, falls to new forms of 
dependency. Reasons for women seeking a divorce are usually due to: wife abuse (10,23%) and husbandôs inability to 
provide basic everyday expences (13,64%). Generally in divorces, it is seen that low living standards, renders unrealistic 
the establishment of alimoni, allowances etc. for the satisfaction of women persecuted, while it is clear that some of the 
compromises that men accept, should be attributed to their inability to pay their own expenses, or alimony, due to a low 
social - economic status.The reasons for men seeking a divorce differ to those that women seek a divorce. It is also very 
important that men, in their turn, when requests divorces, use the social construction of gender in order to make sense of 
realities of gender relations in their daily life and to enhance their hegemony. Men claim management of the sexuality of 
women, denouncing adultery (24%), as well as their ability to perform housework (8%). Another parameter in 'male' divorces 
is the impossibility of childbearing women (10%). Having children is connected with the idea of masculinity, as this is 
perceived in specific cultural contexts. It is also, worth mentioning, that the religious differencies (Orthodox-schismatikos) 
act decisively: the 'female' divorces are easier when directed against schismatic spouse, something laid down by the case 
law, namely that the change of religion, and the accession for example in the exarchate of one of the spouses after marriage, 
is a cause for divorce. A general onservation would be that during the procedure of divorces the intervention of priests and 
notables is allowed, intervention is a kind of public opinion with witness features on outcome of the divorce. Neighbors 
finally function as witnesses and their opinion is weighty. The intrusion but the above mentioned, not only contributes to the 
fragmentation of the dominant discourse and the creation of alternatives, but borrows the same cultural components and 
replicates the hierarchy gender identities in the communities.  
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Tables 

Table 1. Number and requests of divorces 

  Metropolis Years Number of 
divorces 

 Average per 
year 

Request of divorce 

    Husband Wife Common  decision 

Larissa 1647-1868 21 0,09 6 10 5 

Mytilene 1705-1773 28 0,41 10 14 4 

Trikkis 1828-1865 8 0,21 1 0 7 

Moglenon & Florinis 1901-1909 32 3,55 12 19 1 

Andrianople 1856-1923 20 0,29 8 12 - 

Veroia 1825-1862 56 0,66 13 33 10 

Total  165  50 88 27 

  

Table 2. Percentages of the number of requests of divorces 

 Number of divorces Percentage of Divorces 

Husband request 50 30,30% 

Wife request 88 53,33% 

Common decision 27 16,36% 

Total 165 100,00% 

Graph 1: Number of requests of divorces per men, women and a common decision 
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Abstract 

Crimes against property in generally and in particular those directed against property represent a challenge to the country's 
economic development,  the legal system in general, and the wealth of natural and legal persons. Kosovo and other countries 
also in the region, have given legal criminal protection to the public and private property,through criminal legislation and other 
legal acts. Therefore my definition in this paper is to analyze several offenses against property, with special emphasis against 
property, observed by material target. Nowadays there is no doubt that this group of offense. Cause to  Kosovo's economy 
and its citizens millions of  euros, which  fact we actually support, often because,  whether the property is either public or  
private, is attacked by the negligent actions of different persons, through arson, destruction of public installations, disposal, 
illegal occupation of real estate, actions that Kosovo Criminal Code of 2012, which is in power,  has incriminated them as 
criminal offenses. From these criminal actions, are created illegal material benefits, which seriously harm the economy and 
create informal economy,  harm legal competition, raise prices, and as a result of all this, is the damage caused to the state's 
economic development and social welfare in general. In this work, these criminal offenses will be treated by the material target 
also, the similarities that have with offenses against economy. At the end of the paper, i will analyze measures and penalties 
that the Kosovo criminal legislation provides for the perpetrators of these acts.  

 

Keywords: Target material, penal code, criminal offenses, property, criminal sanction.              

 

General overview 

Criminal offenses as illegal acts, by which are violated,  legal benefits protected by law, such as: human life, property, 
economy, freedom of movement, health, etc. in all criminal legislation, were given to them a legal ïcriminal protection. 
Kosovo criminal legislation has arranged these criminal offences in a  special groups, however seeing the  defense target 
of these criminal offenses, it is often difficult to make a complete separation between them. What makes these offenses 
not differ among themselves, are basic elements of criminal offense such as: Human action, its definition by law, illegality, 
guilt and punishment1.  However, despite the common fundamental elements, that criminal offenses have, they have their 
own specifications by  material target and material goods that they threat. Crimes against property have similarity with 
offenses against the economy, official duty or as provided in the Criminal Code of Kosovo in 2012, named "official corruption 
and criminal offenses against official dutyò2. Criminal acts in general and especially those against property, are similar to 
other groups of offenses. This correlation exists for the fact that,  they have common essential offense elements and the 
same defense target. For these reasons, difficulties emerge for lawmakers, to make a clear separation, and to arrange 
some of the offenses in the appropriate group. This difficulty is particularly pronounced for offenses against the economy 
and wealth. In this group of criminal offenses, target against whose is taken the unlawful action, Is the property of a natural 
or legal person and the purpose of perpetrators is unlawful acquisition of wealth.  

Therefore there are hardly noticed differences between offenses against the economy and property. Therefore, there are 
differences present, at the persons who commit theese criminal offenses, where they are different, such as: Crimes against 
economy such as: causing bankruptcy, creditors damage or misuse of economic authorizations, can perform only those 
persons, who are responsible in business organization or legal persons.3 While fraud as a crime against property4, which 
can be performed in the field of economic business, is committed by any person who brought himself or other unlawful 
property profit. Crimes against property and in the sphere of economy in some states, are foreseen only in one group such 
as: French Penal Code (1994), the Swiss Penal Code in Chapter Two, in the Albanian Criminal Code of 1995, in the third 
chapter. It is worth mentioning, that the majority of offenses against property and economy in the interim criminal code and 
the new criminal code of Kosovo of 2012, are foreseen in the Criminal Code of Albania of 1955. In my opinion some offenses 
found in the group of offenses against property in the Provisional Criminal Code such as: Fraud (Article 261), cheating on 
subsidies (Article 262), abuse of trust (neni269), smuggling of goods (Article 273), organized crime (Article 274)5, should 
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take place in the group of offenses against the economy. It is worth mentioning that these offenses have remained in the 
framework of crimes against property in the new Criminal Code of Kosovo in 20126 . I also think that some offenses found 
in the group of offenses "Against the environment, animals, plants and cultural facilities" as destruction of forests (Article 
357), theft of forest (neni358), illegal hunting (Article 359) as provided in the penal code of 20127 and 20048, should be 
systematized in the group of offenses against the economy, for the the fact that, they cause a great damage to the country's 
economy.  

I think that the lawmaker, should make the separation of criminal offenses against  economy and property, on the basis of 
unlawful activities and infringement of property. All illegal acts, directed against the economy, the financial system, customs 
and property of business entities, should have been incriminated in offenses against the economy, and actions directed 
against the wealth of natural persons, should be incriminated in the group of offenses against property. I think that the 
Kosovo lawmaker, has acted straight, when has removed, from the group of criminal offense against property, the offense   
Organized crime" (Article 283), placing it into a special group of criminal offenses9, because I believe that organized crime 
has its specifications in terms of organizing, structuring,  to the legal goods that is addressed,  and the consequences that 
brings for citizens and the state in general.  The term "organized crime" is used for the first time during the year of 1986, in 
the report of Association for Crime Prevention in New York. The report, considered as organized crime, illegal businesses 
in which were included politicians, police officers, lawyers and professional thieves, where their crime was organized10. 
This dangerous form of crime, has abilities and premises, to appear in various social and economic activities, not only 
within states, but also internationally. Then such forms of criminality creates large capital, where then criminals  through 
the capital, exert influence in the legal institutions, that may have consequences for the country11. Namely, for the fact that 
organized economic crime, poses great risk for damage of state and a serious threat to mankind, by which i consider that 
the Kosovo legislator, rightly has arranged this act, in a separate chapter in Kosovo's criminal code, and has drafted state 
strategy12, to combat this sophisticated form of crime in general and especially in the field of economy. 

 

Damages in the field of property from such offenses 

Property as a fundamental right, is protected by the Constitution of the Republic of Kosovo in Section 46 The first paragraph 
states "The right of property is guaranteed13. The economic system of the Republic of Kosovo is based on public and 
private property and the free market economy, This right is regulated by law, based on Article 121 of the Constitution of 
Kosovo. Criminal legal protection of property, regulates the Kosovo Criminal Code of 2013 in Chapter XXVII, in group of 
criminal offenses against the  property14. Kosovo Constitution and our laws protect and secure property of individuals and 
foreign international organizations.  According to the Kosovo Constitution Article 121, paragraph 2, states ñForeign 
individuals and foreign organizations in accordance with the law , can provide  the right of ownership of immovable property, 
in compliance with reasonable conditions, prescribed by law and by international treaties15.  Criminal legal protection of 
the property provides the Albanian Criminal Code too of 1995, in the third chapter, of the third section in the group of 
offenses against property and sphere of economy16. Protection of property is regulated also by international documents, 
European Convention on Human Rights in Article 1 Protocol supplement states: ñEvery natural or legal person has the 
right, his property to be respected, No one can be deprived of his property, except for the public interest reasons and in the 
conditions provided by law and the principles of international law17. So private property of natural persons, legal entities 
and state property due to the great economic importance that they have, enjoy protection by constitutional acts and legal 
acts, international acts and criminal legal protection, in the criminal codes of all states, of all criminal actions such as: theft, 
fraud, destruction etc. So these criminal acts directed against property, undoubtedly bring great losses and damage to the 
state's economy, legal and natural persons, therefore rightly Criminal Code of Kosovo and Albania, have foreseen criminal 
sanctions against perpetrators of these criminal acts. The main aim of the perpetrators of these acts, is generally acquisition 
of private or state property, and damage or destruction of property. So from this elaboration, we can understand that the  
goal of the perpetrators of these crimes, is material harm to the property - economy of state, and to natural and legal 
persons. Obviously in these criminal offenses, their figure changes, because, for example in the offense of stealing, 
perpetrator intends to obtain an unlawful material benefit for himself or for other, while at the damage or destruction of 
property, this intention does not exist. This category of criminal acts directed against property in the Penal Code of 2013, 
found in chapter offenses against property. A common group target of these acts is: Legal established relationships, to 
ensure the right of property as a fundamental right. 
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2. Nature of certain offenses related to property damage, target material orientated 

Offenses in the economy are a challenge and obstacle to the economic development of every country, especially of 
countries in transition, such as our country Kosovo. This group of acts, that are directed against the economic system and 
wealth of natural and legal persons, whose target is, a illegal enrichment and destruction of property through criminal 
actions. So the consequences of these criminal actions, batter material base of society, therefore it is fair to say, that these 
criminal offenses are an obstacle to the development of society18. The nature of each offense against the economy, has 
its special specifications of target material, but common specification of target material and criminal legal defense, are 
establishment of legal relations, for normal development of the economy, economic entrepreneurship, protection of property 
from damage etc. So the material target, of criminal offenses directed against property, are public or private property in 
general, Well it is important to have economic value, and simply not to be junk19. For some crimes against property 
damage, target material changes, for example criminal offense: "Destroying, damaging or removing public installations" 
provided for in section 366 of the Criminal Code of Kosovo in 2013, target of this crime are public equipment and installations 
that serve to fulfill  the needs of citizens, so these installations are of a great importance for economic activity, and generally 
to people's lives, and their destruction may cause major disruption to citizens to get supplied with, water electricity, heating 
and with no doubt cause great economic damage, therefore this criminal offense can be considered as an offense against 
the economy20. Therefore destruction of these devices, causes endangering of life, body integrity and human health, or 
property on a large scale, therefore rightly, Kosovo Criminal Code of 2013, has foreseen this act, in the group of criminal 
offenses against the general safety and property, which means that the material target, is specific and differs from other 
acts, directed against the property. 

Below we will present some crimes against property oriented by target ï material 

 

2.1.  Destruction or damage of property (Article 333)  

This offense carries anyone who damages, destroys or renders another person's property and makes it unusable  in 
paragraph 1, the perpetrator shall be punished with imprisonment of up to (1) year. If the offense by this paragraph results 
in material damage exceeding (5,000) euros, the perpetrator shall be punished with imprisonment from (1 to 3) years. Under 
paragraph 3, qualified form of this offense is considered, if it is committed against the property or asset that has a cultural, 
religious, historical, value, it is of a special scientific, artistic importance, or it is protected part of a private or public collection, 
or it is a public item, that serves for the decoration of a square, street or park, where the perpetrator shall be punished by 
a fine and imprisonment of up to (3) years21. In the fourth paragraph is prescribed, the severe form of this offense, which 
is considered to exist if the property damage of the other is motivated by prejudice associated with ethnicity, nationality, 
religion, gender or language. This act has been envisaged in the Criminal Code of Kosovo in 2004 named ñdamage of 
moveable property "(Article 260)22. I believe that the current code has much better regulated the issue of legal-criminal 
defense of property from damage or destruction, for the the fact that it is not limited only to the moveable property, but also 
of immovable property, harmonizing it with criminal codes of neighboring states, such as Montenegro and Bosnia-
Herzegovina, which also do not have restrictions only to movable property. I think that extending of protection toward the 
immovable property, is thoughtful because: for example, the house as a real estate may be destroyed by fire or other 
means.  

Material target of crime of this criminal offense "destruction or damage of propertyò, or as required by the Criminal Code of 
Albania, 1995 named "destruction or damage of propertyò, where the property is private or public, and is sufficient for it to 
have a value, and it must be a matter of valuable items, to which can be caused damage, either in the content or 
appearance. So as it is understood, the property must be someone elseôs, but it can even be to another person. So the act 
of committing this criminal offense is defined alternatively when a perpetrator: a). only damages someone elseôs property, 
b) destroys it, c) makes it unusable23. The criminal offense itôs considered to be committed, when someoneôs object or 
property is destroyed or made unusable.  

Subject - the perpetrator of this crime can be any person who has reached the age of criminal responsibility and is 
accountable. From the objective side of view, the act is committed by unlawful act or omission. From subjective side, the 
offense is committed intentionally, which means that the perpetrator is aware, that is damaging or destroying property of 
other person. The criminal offense that we have treated, is provided in the Criminal Code of Kosovo of 2013, group of 
offenses "against property", where the Criminal Code of Kosovo SAP 1977, has also foreseen this offense  named  " 
damage of someoneôs object Article 145ò24. Common subject of these acts is to bring material harm to natural persons, 
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legal or state. However, these acts have substantial differences among themselves. For example, in the offense of theft,  
perpetrator has as  intention, a illegal acquisition of someone elseôs assets for himself or other,  at the damage of property 
that purpose lacks, where the perpetrator in general, causes great economic damage to the state or Persons. Therefore I 
consider that the Albanian Criminal Code of 1995 has much better adjusted the disposition of this offense, in the group of 
offenses against property and economic sphere, considering that property damage regardless of the manner of 
performance, cause severe damage either to state or private economy.   

  

2.2.Arson (Article 334) 

With the criminal offense of arson, we understand that anyone who alights or causes explosion with intent to damage 
property of another person, the perpetrator shall be punished by (6) months to (3) years25. From objective stand, the act 
is performed by omission, or active actions using dangerous tools for fire, to damage or destroy the property of another 
person, public and private property. What makes this act serious by the objective point of view is material damage caused 
to property or consequences caused to life and health of people. Penal Code, section 3 has provided that if the offense in 
paragraph 1 and 2, causing material damage in amount of (20,000) euros or more, or causes to other serious body injury, 
the perpetrator shall be punished by (3) to ten (10) years26. With what has been proved, that this offense can cause great 
harm to the state's economy and natural persons, but this can also cause death of persons, so if this act results with the 
death of the person, the perpetrator shall be punished with at least (10) years imprisonment or life imprisonment27. 
Meanwhile Criminal Code of the Republic of Albania, has incriminated this act in Article 151 section three, stating that if the 
destruction or damage of property by fire  is done intentionally, the perpetrator shall be punished by a fine or imprisonment 
of up to (5) years, and if from the criminal offense are  caused significant material consequences, the perpetrator shall be 
punished up to this (10) years imprisonment, and when serious consequences are caused,  for the life and health of people, 
the punishment of imprisonment will be  imposed by (5) to (15) years28. This fact shows that the Republic of Kosovo in 
order to protect property, especially state and private economy, and particularly the health and lives of people, has provided 
very severe penalties, in serious cases, up to life imprisonment, where the consequences of this act resulted in the death 
of any person29.The subject of crime is any person who has the age of criminal responsibility and is accountable.  

The nature of the material target is similar to the act that we have covered previously, wealth - public and private property 
in general, it is important to have economic value, and not be junk30. Criminal offense of arson, is foreseen for the first time 
in Kosovo criminal legislation in 2012, group of offenses against property, while neither the Kosovo criminal law of 1977, 
nor penal code of 2004, did not foreseen this offense. I consider that the state of Kosovo, through harsh punitive policy for 
this offense, has developed the prevention, that in case the perpetrators deliberately took action, in order that with fire 
damage, public or private property, or the life and health of people in general, be clear about the consequences that will be 
able to suffer.  

     

 2.3.  Destroying, damaging or removing of public installations (Article 366) 

 The criminal offense that harms or destroys public or private property, that causes major economic damage in general to 
population, and to state economy is: "Destroying, damaging or removing public installations" (Article 366)ò. This act is 
performed by damaging or destroying electrical conductors, gas, water installations, heating, telecommunications 
equipment, feathers, and other similar devices. Therefore the Criminal Code: Destruction or damage of this equipment by 
anyone, when there are caused disturbance of supplement to the population or economy, has incriminated it by foreseeing 
imprisonment of up to (5) years31. But if criminal offense of , destruction or removal of these devices, causes a great threat 
to life, body integrity and health of people, or their property on a large scale in general, in paragraph 3 is provided: prison 
sentence (1) through (8) years32, while the fourth paragraph provides that: "If the criminal offense under paragraph 1 of 
this Article results in death of one or more persons, the perpetrator will be  sentenced to imprison from (3) to (12) years33. 
So incrimination goal is to protect public installations, in order to supply the population with no obstacles for normal life and 
development of their economy.  

Material target, of this offense are: aforementioned public equipment and installations, which serve to fulfill the needs of 
citizens, and to carry out various economic activities34. While according to  prof. Ismet Elezi on the special part of criminal 
law, material target of criminal offense, ñDestruction of electrical networkò as named in the criminal code of Albania are: 
Cables, transformers, telephone and electric cables, private and public property.  Perpetrator of this crime is any person, 



ISBN 9788890916250 New Perspectives on Contemporary Social Studies 81 

 

 

who has reached the age of criminal responsibility and is accountable. Regarding the way of performing of this offense, it 
is alternative and itôs manifested by removing these installations, by destroying, damaging or make them unusable. As for 
the guilt concern, this offense can be committed intentionally and negligently. Regarding the criminal sanction, it can be 
with fine and imprisonment.  Serious form of this offense is considered, when has resulted with serious body injury, or 
substantial property damage, where the offender can be sentenced up to (8) years in prison, and if results with death of 
one or more persons, the perpetrator shall be punished from (3) to (12) years. If we compare the punitive policy for this 
offense with the same material target, but with different label, under the criminal code of Albania, it is punishable by a fine 
and imprisonment of up to (3) years. It is worth noting that this code, has provided a total of 13 offenses against property 
destruction, in section three in the group of offenses against property, and in the sphere of economy.  By my opinion, the 
criminal code of Albania of 1995,  has specifically and in detail arranged these acts. This offense has been envisaged in 
the Provisional Criminal Code of Kosovo in Section 292, the same content, label and criminal sanction35. The criminal law 
of Kosovo of 1977 Kosovo, has foreseen this offense too, but has provided only its basic form in paragraph 1 of Article 158,  
which predicts that whoever destroys, damages or makes unusable installations of public use, and causes considerable 
disturbance in the lives of ordinary citizens, shall be punished from (6) months to (5) years in prison, and if the offense is 
committed by negligence the perpetrator shall be punished with imprisonment up to (3) years36. Finally we can say that 
the penal code of 2004 and that of 2013, have provided for this offense, the qualified and basic form, whereas the criminal 
law of SAPK, only regulated the basic form, whereas the Albania's penal code, has split this criminal offense, the into 
several offenses such as: destruction of the electric grid (Article 156), destruction of irrigation network (Article 157), the 
destruction of water supply (159) etc. 

 

Conclusion 

Crimes against property, with special emphasis in the area of property, represent a great loss not only to public property 
but also private one.  Offenses discussed in this paper, are steadily increasing and present danger to the economic system 
in Kosovo, especially affecting in the growth of organized crime in general. The main purpose of the perpetrators of these 
criminal offenses in general, is appropriation of public or private property, damage or destruction of property. In this paper, 
by study is concluded that the purpose of the perpetrators of these criminal acts is to bring to the state economy, property 
- material damage, and to the legal and natural persons. Material target of criminal acts directed against property, are public 
and private property. By treating material target of some criminal offenses, "Destroying, damaging or removing public 
installations", as envisaged in Article 366 in the Penal Code of 2013, Shows that the object of this crime are public 
equipment and installations that serve to meet the needs of citizens, so these installations are of great importance for 
economic activity and in general for human lifeôs. Their destruction could cause major disruption, on supplying of people 
with water, electricity, heating, and undoubtedly causes great economic damage, therefore this offense can be considered 
as a criminal offense against the economy. Thus destruction of these devices, causes endangering of life, body integrity 
and health of people or property on a large scale. Therefore Kosovo Criminal Code of 2012, rightly has foreseen this 
offense, in the group of offenses against the general safety and property. Target material at offenses against property, is 
specific and differs from other criminal acts, and property in general should be of economic value, so not simply being junk. 
By this we can conclude, that people could every day be victims of such offenses as: arson, destruction or damage of 
property, destruction, damage or removal of public installations, therefore the state of Kosovo must consistently convey 
this kind of criminality, in order to create legislation that will not be operational as a pre action and nod after action in relation 
to its development trends. I consider the state of Kosovo through the development of appropriate legislation and harsh 
punitive policy for such offenses, has made prevention, that in case if the offender intentionally takes  action, to damage 
public or private property by fire, or the life and health of people in general, be clear about the consequences that will be 
able to suffer. Kosovo needs deep reforms in the judiciary to combat this type of crime, judges and prosecutors should be 
specialized in different areas of the economy, should be provided, experts who will work in support of the prosecution 
bodies, should be created databases, for providing data for potential criminal cases. Finally I think, that official records that 
the bodies of justice possess, for the number of criminal offenses in property, are not realistic in relation to offenses carried 
out in practice, but unfortunately they remain undiscovered or not declared at all.  
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Abstract 

The aim of this piece of work is to examine the legal aspect and explain the process of Integrated Border Management as one of the essential 
criteria of the European Union in the process of visa liberalization dialogue and other integration processes in Europe. Integrated Border 
Management is a very complex process and this complexity involves: the increased number of immigrants; combat and prevention of terrorist 
acts in the continent, narcotics smuggling, human trafficking, acts of criminal groups in the form of organized crime, etc.  Integrated Border 
Management in the Republic of Kosovo faces some difficulties making this process complicated in relation to other countries in the region, such 
as: unwillingness of the Republic of Serbia to establish interstate relations based on good neighborly relations, failure to exert full power in the 
northern part of the country, failure to define the green line and border demarcation with all its neighbors, etc.  In view of this, the topic of this 
piece of work is to look into the legal and institutional mechanisms which are linked to the process of Integrated Border Management. This paper 
also strives to carry out a formal analysis of the Integrated Border Management process in order to draw conclusions and recommendations, 
which will facilitate the implementation of this process in the future. The key issues to be addressed in this paper are: the international legal 
framework which addresses and regulates the border crossing, the national legal basis for the management of state borders, primary and 
secondary legislation of Kosovo, the institutions and their responsibilities in this process. 

Keywords: Legal elaboration, Integrated Border Management, legal framework of Kosovo 

 

Introduction  

The aim of this piece of work is to examine the legal aspect and explain the process of Integrated Border Management as one of the 
essential criteria1 of the European Union in the process of visa liberalization dialogue2and other integration processes in Europe, which 
appears to be a topic of interest and significance for both, researchers on this issue and those who exercise this profession in practice. 
Parallel to its information aspect, this piece of work strives to contribute to the practical aspect as well. Considering that Kosovo is in the 
process of implementing the Integrated Border Management with its neighboring countries, as one of the criteria for integration and 
membership in the European Union. 

The Integrated Border Management is a very complex process and this complexity involves: the increased number of immigrants3; combat 
and prevention of terrorist acts in the continent, narcotics smuggling4, human trafficking, acts of criminal groups in the form of organized 
crime5, regional cooperation of criminal groups and the use of technology in committing criminal acts, etc. Therefore, being part of the 
European continent, the Republic of Kosovo is also affected by these phenomena. Integrated Border Management in the Republic of 
Kosovo faces some difficulties which make this process complicated compared to other countries in the region, such as: unwillingness of 
the Republic of Serbia to establish interstate relations based on good neighborly relations, failure to exert full power in the northern part of 

                                                            
1European Union Progress Report I year 2010 - 2011 
2Visa liberalization means free movement within the Schengen area.  Liberalization allows for visa free travel only for 90 days (every six 
months), for free travel and cannot be used for work or for other benefits. 
3With the term emigrant we mean a person who goes to another country in search for better economic, professional, religious, etc., 
possibilities, respectively he emigrates from an old country and immigrates into a new country, for more see Joshua S. Goldstein, 
International Relations, printing house Dituria, pg. 523. 
4With smuggling narcotics we mean an unlawful form of production and circulation, in mediating in unlawful trade of narcotics, in 
purchasing narcotics in an unlawful manner and in transportation of narcotics in an illegal way, for more see Latifi V. Criminology, 
Pristina, 2011, pg.295. 
5With organized crime we mean whoever willfully or knowingly, be it the aim and the overall activity of the organized criminal group or 
group or the intention of the group to commit one or more criminal offenses which are punishable with imprisonment of at least four (4) 
years, actively takes part in the criminal activities of the group knowing that such participation will contribute to the realization of the 
criminal activities of the group, is sentenced with a fine up to two hundred e fifty thousand (250.000) Euro, and imprisonment of up to 
seven (7)  years, Criminal Code of Kosovo, Article 283, Nr. 04/L-82, 20 April 2012 
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the country, failure to define the green line and demarcation1of the border2 with all its neighbors, etc. In view of this, the topic of this piece 
of work is to look into the legal and institutional mechanisms which are linked to the process of Integrated Border Management. This paper 
also strives to carry out a formal analysis of the Integrated Border Management process in order to draw conclusions and 
recommendations, which will facilitate the implementation of this process in the future. 

The key issues to be addressed in this paper are: the international legal framework which addresses and regulates the border crossing, 
the national legal basis for the management of state borders, primary and secondary legislation of Kosovo, the institutions and their 
responsibilities in this process. 

 

International Legal Basis for the controlled border management 

The Integrated Border Management is not purely a national issue but a process which implicates two or more countries, and as such it 
represents a mechanism for cooperation and coordination of actions to ensure a higher degree of security towards potential phenomena 
and events which could jeopardize the general public safety. 

International legal acts which regulate border crossings, also contain provisions which regulate the process of Integrated Border 
Management. In this regard, especially since 1985 onwards, significant results have been achieved. In view of this, bordering countries 
have signed bilateral and multilateral memoranda of cooperation, thus defining and regulating the Integrated Border Management. The 
most important international Conventions and documents on this issue are: the Schengen Convention of 1990 adopted by the European 
Union3; Schengen Border Code 15 March 20064; EC Regulation No. 562/2006 of the European Parliament and Council; Guidelines - the 
European Parliament Council Commission communique on the Integrated Border Management of member states of the European Union 
(Brussels, 07.05.2002); Guidelines for Integrated Border Management of Western Balkan countries adopted by the European Commission 
(October, 2004) and amended and supplemented in 2007, etc. 

All these international legal acts (conventions, codes, guidelines, statements, etc.) address legal regulation of interstate border issues, 
including the definition of the terms: border, inner and outer border of the European Union, border crossing point, border control, and the 
principles of application by the competent authorities for Integrated Border Management. According to Schengen border Code, the term 
inner border means common borders such as rivers and lakes, borders of the European Union states, airports for domestic flights and 
sea, river, lake and ports for regular ferry connections5, while the outer borders include land borders of the European Union countries, 
including the borders of rivers and lakes, sea borders and airports, river ports, sea ports and lake ports, provided that they are not inner 
borders6.  

International legal acts define the meaning and the ways of establishing border crossing points between countries. According to the 
Convention, a border crossing point is any crossing point authorized by the competent authorities for crossing outer borders7. However 
the Convention does not provide the location and the number of border crossing points, this falls under the authority of neighboring 
countries based on their political and economic interests and other specificities that may have. 

In order to ensure a continuous basis for cooperation and in order that this cooperation takes its normal flow regarding the border crossings 
between states, the Convention defines the meaning of the border crossing, which is "a check made at a border as a single response for 
the purpose of crossing the border "8. The cooperation between neighboring countries is vital for the development of a common 
understanding and respect for the principles in the implementation of the process of the Integrated Border Management. In order to conduct 
a more effective border management which would enable people to live in a safe and free environment, to move freely, to facilitate and 
develop cross-border trade, to combat international crime, etc., the international legal acts have defined the concept of the Integrated 
Border Management, which implies coordination and cooperation between all relevant authorities and agencies involved in the border 

                                                            
1 Defining the overall direction of the state border with documents is called DELIMITATION, while drawing the border in the field is called 
DEMARCATION. This is done by mixed commissions or an international commission, for more see GrudaZejnullah, International Public 
Law, page 167, Pristina.   
2Until the date of the publication of this piece of work Kosovo has not completed the process of demarcation with Serbia and 
Montenegro.  
3Schengen Convention was named after the town of Schengen/Luxembourg where the Convention was signed on 19 June 1990 by 
countries of Benelux, Germany and France. It entered into force on 26 March 1995, http://www.hri.org/docs/Schengen90/body8.html 
4Schengen Border Code REGULATION (EC) Nr.562/2006of the EUROPEAN PARLIAMENT AND COUNCIL of 15 March 2006, a code 
of the European community setting up rules on governing the movement of people along borders. 
5Schengen Border Code approved by the European Parliament, Article 2, paragraph 1 
6Ibid, Article 2, paragraph 2 
7Schengen Convention, Article 1, paragraph7 
8Schengen Convention, Article 1, paragraph8 

http://www.hri.org/docs/Schengen90/body8.html
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security and in easing trade, in order to create an effective and efficient management within the integrated border system border to reach 
the common goal of open borders, but controlled and safeò1. 

The concept of Integrated Border Management defined in international documents means that the process of Integrated Border 
Management is a multi-dimensional starting with: control and surveillance of borders according to principles and standards set by the 
Schengen Convention and Code, as well as other legal documents, detection and investigation of national and international crime by 
undertaking all actions in coordination with the competent authorities based on the applicable laws in this field, mutual cooperation between 
agencies and the competent authority in managing borders (border guards, customs officers, police and other relevant authorities) including 
the coordination and coherence of activities of member states in the European Union institutions. 

The provisions of international legal acts show that the process of Integrated Border Management is regulated only in principle, whereas 
the regulation of concrete issues related to the practical implementation of the Integrated Border Management process remains under the 
jurisdiction of states and their legislation according to international standards.     

 

Legal elaboration of the IBM process according to the legislation of the Republic of Kosovo 

The Constitution of the Republic of Kosovo defines the Republic of Kosovo as an independent, sovereign, democratic, unified and 
indivisible state2, with the right of the competent authorities to control the borders in its territory3. As in most modern states, in the Republic 
of Kosovo the legal elaboration of border control has been regulated through a special law. The Government of the Republic of Kosovo 
has established the essential legal basis for elaboration of the Integrated Border Management by drafting the law on the integrated 
management and control of the state borders4 and by drafting and adopting sub-legal acts which derive from this law. There are also other 
legal acts containing provisions that indirectly address the border management process such as the Law for the Control and Supervision 
of the State Border5, the Asylum Law (no. 03 / L-073); Law on Amending and Supplementing the Law on Asylum (no. 03 / L089); The 
Criminal Code of the Republic of Kosovo (No. 04 / L082); Police Law (no. 04 / L-076); Law on Foreigners (no. 04 / L-069, etc.). The legal 
framework in which the process of Integrated Border Management is directly or indirectly addressed has been complemented by the 
Government during the drafting and adoption of the National Strategy for the Integrated Border Management of the Republic of Kosovo; 
Strategy for Combating Terrorism, organized crime, human trafficking, etc.  

The Law for the Control and Supervision of the State Borders contains provisions of material, procedural, executive and punishment nature 
- offenses which satisfactorily regulate the legal elaboration of the Integrated Border Management process and ensures the functioning of 
the open border movement, safe and well controlled6. This law incorporates international standards in developing an effective system of 
control and management of the state border7, which allow free movement of people and goods, prevention of cross-border crime while 
respecting human rights and freedoms. The general provisions proclaim the goal of regulating border control, police powers within the 
state, the cooperation among state institutions which have competence in the border management8. However if we interpret other 
provisions of the law, it is evident that the priority has been given to the procedural regulation in the exercise of powers ï authorizations 
as well as the cooperation between the competent authorities in the implementation of the Integrated Border Management process. In 

                                                            
1Guidelines for integrated management of borders in Western Balkans I, reviewed in 2007, by the European Commission, page 14. 
2The Constitution of the Republic of Kosovo approved by the Assembly of the Republic of Kosovo and entered into force on 15 June 
2008, Article 1, paragraph 1. 
3Ibid, Article 125, paragraph 1. 
4Law on Integrated Management and Control of State Borders nr. 03/L065, approved by the Assembly of Kosovo on 21 May 2008, 
marks, for the first time, a legal elaboration of the Integrated Border Management process through a separate law.  
5Law on Control and Management of State Borders nr. 04/L-072, approved by Kosovo Assembly on 21 December 2011, declared by the 
President of Kosovo through a decree nr. DL-001-2012, dated 06.01.2012. 
6The Law consists of Chapters I ï XIII and contains 63 Articles. Chapter I includes general provisions and consists of Articles 1-4; 
Chapter II includes provisions of powers and authorization to conduct border control and consists of Articles 5-8; Chapter III includes 
provisions on crossing the state border and consists of Article 9; Chapter IV includes provisions of border control and consists of Articles 
10-26; Chapter V includes provisions on border crossing points and the zone of the border crossing point and consists of Articles 27-34; 
Chapter VI includes provisions on the supervision of the border and consists of Articles 35-39; Chapter VII includes provisions on border 
line and consists of Articles 40-45; Chapter VIII includes provisions on police measures inside the country and consists of the Article 46; 
Chapter IX includes provisions on the cooperation of state bodies which have the authority in border management and consists of 
Articles 47-49; Chapter X includes provisions on cross border police cooperation and consists of Articles 50-53; Chapter XI regulates 
collection of personal data and consists of Articles 54-58; Chapter XII includes provisions on border offences and consists of Articles 59-
62; Chapter XIII includes transitional and final provisions and consists of Articles 63-64.   
7State borders are defined as lines separating the territory of one state from the territory of another state or the territory of one state and 
an open sea or as lines until where the territory and sovereignty of a state stretches, for more see GrudaZenullah, PristinaInternational 
Public Law, page 164.  
8Article 1, Law on control and supervision of the state border nr 04/L-072, approved on 21 December 2011 by the Kosovo Assembly  
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order to achieve effective cooperation, to facilitate data and information exchange, and have greater efficiency of the system for the 
integrated border management, the National Center for Border Management has been established1. Blanket provisions of the law imply 
that the assistance and cooperation of state institutions involved in the border management is carried out through the Strategy for the 
Integrated Border Management2. 

In addition to creating and harmonizing primary and secondary legislation with the EU Acquis, the Republic of Kosovo has advanced and 
functionalized its key Agencies and Institutions involved in the implementation of the IBM process, such as: Kosovo Police - KP; Kosovo 
Customs - KC; Food and Veterinary Agency of Kosovo - FVAK3. 

The state Agencies and Institutions of the Republic of Kosovo are guided by some basic principles which directly or indirectly are 
incorporated in the provisions of the Law on the Control and Supervision of the State Border, as well as in the National Strategy for 
Integrated Border Management, thus providing guarantees for the implementation and realization of the objectives of the Integrated Border 
Management process: 

- Implementation of relevant legislation for the three pillars ensuring that the authorized agencies for the integrated management 
and control of the state border will be organized and operate as required by the EU. 

- Cooperation and coordination of activities of the agencies involved in the border control and reforms in their organizational 
and management structure. 

- All procedures of the border agencies regarding human resources, training, finance and logistics are determined by internal 
regulations in joint consultations among them. 

- Proper procedures for selection and appointment of staff in the border agencies should be applied in order to increase the 
professionalism and quality. 

- Communication and exchange of information among authorized border agencies should be improved to create an overall 
information management system. 

- Development of infrastructure and adequate equipment to support the efforts of the agencies in providing professional services 
to citizens and other beneficiaries. 

- Ensuring sustainable funds for continued exercise of operations in the integrated border management system and the creation 
of mechanisms to ensure international donations.4 

-  

Administrative and Territorial features of the Republic of Kosovo 

During history, depending on political and economic changes and overall  development of the society, the territory of Kosovo has changed 
as of February 17, 2008, when the Declaration of Kosovoôs independence was adopted by the leaders of our nation, elected in a democratic 
way, through the declaration they proclaimed Kosovo an independent and sovereign state5. 

After the declaration of independence of Kosovo, the international borders of the Republic of Kosovo include a territorial area of 10,907 
km2, which is defined in the border line of the former Autonomous Province of Kosovo within the former Socialist Federal Republic of 
Yugoslavia6 . 

The territory of Kosovo is situated in the south-eastern Europe, having a central position in the western part of the Balkan Peninsula and 
borders with: the Republic of Albania with 113,551 km of border length; the Republic of Macedonia with 170,772 km of border length; the 
Republic of Serbia with 380,068 km of border length and with the Republic of Montenegro with 79,165 km of border length7. The terrain 
through which the state border line of the Republic of Kosovo passes through consists of generally rugged mountains, hills, fields and 

                                                            
1Ibid, Article49, paragraph 1. 
2Ibid, Article 49, paragraph 2. 
3In addition to KP, KC and FVAK in implementing IBM, other relevant institutions play an important role, such as Ministry of European 
Integrations, Ministry of Transport, Forensic Institute, Ministry of Health, Ministry of Public Administration, Ministry of Agriculture, Forestry 
and Rural Development, Ministry of Security Force of Kosovo. 
4National Strategy of the Republic of Kosovo for the Integrated Border Management, pages11 ï 12, approved by the Government of 
Kosovo, April 2009, Pristina.  
5Kosovoôs Independence Declaration, approved by the Kosovo Assembly, 17 February 2008, Article 1, Pristina.   
6KOSOVO SPATIAL PLAN 2010-20, Pristina, page 20. 
7Ibid, page 19 
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lakes1.  Geographical elements show that Kosovo's territory has an important strategic position connecting central Europe and the 
Mediterranean Sea. In order to facilitate the movement, competent state authorities of Kosovo authorities have put into function 13 border 
crossing points of road and rail types with the neighboring countries, by applying physical controls. Between the Republic of Kosovo and 
the Republic of Albania there are 3 road type border crossing points: Vermica; Qafa e Prushit and Qafa e Morinës. With the Republic of 
Montenegro the border crossing point Kulla is in function. Between the Republic of Kosovo and the Republic Serbia the largest number of 
border crossing points ï 6 (six) in total are operational and are of road type: Bernjak, Jarinie, Merdare, Mutivode, DheuiBardhë, Muçibabë. 
Between the Republic of Kosovo and the Republic of Serbia there used to exist tow rail type border crossing points: Merdare and Leshak 
which are no longer operational2.  With the Republic of Macedonia there are two border crossing points Hani iElezit and Gllaboqica, which 
are of a road type, whereas the border crossing point in Hani iElezit isof a rail type.  

All border crossing points of the Republic of Kosovo operate according the national and international legislation, and their categorization 
and standardization has been done according to internal and external factors based on bilateral and multilateral agreements.    

 

Conclusions 

The time, the phases and the process of establishment and transformation of border control institutions in the territory of Kosovo has not 
been the same, due to particular political effects and the rule of law, the success of the implementation of the law has not been the same 
in all border crossing points. 

Due to the prevailing nationalist ideas regarding the border demarcation and the complicated political situation between the Republic of 
Kosovo and the Republic of Serbia, it was very difficult to transform the border crossing system according to the rules set forth by the IBM 
process. Therefore these components did not guarantee progress in the implementation of IBM along the border between Kosovo and 
Serbia, where as a consequence free movement of people and goods is put into danger, inefficiency in preventing and combating cross-
border crime which manifests itself in the form of organized crime by certain groups of interest. Having this situation in mind, competent 
state institutions have supported the development of IBM process in terms of legal aspect in using international principles and integration 
criteria set forth for the Western Balkans. The aim of developing and proclaiming liberal integration ideas in order to challenge nationalist 
ideas and enhance the integration process of the Western Balkan countries have contributed to a large extent to the overall development 
of institutional relations on border control, but not in eliminating completely the challenges in implementing IBM process. 

 

Creation of the legal framework and strategies required to address the process of IBM, shows the special care state institutions pay in the 
implementation of IBM as one of the conditions for visa liberalization in the process of integration into the European Union. Alongside the 
development and harmonization of legal basis with the EU acquis, the state institutions should pay inter-institutional attention and 
professionalism in the implementation of this legal basis for the full implementation of IBM in all border crossing points. 

The Republic of Kosovo is still in need to invest in building and strengthening the mechanisms and institutions in charge of implementing 
the IBM process according to applicable law. In this regard it is worth noting the insufficiency of the mechanism for border control as one 
of the factors for the implementation of the IBM process. Formal controls made by state border police, I think represents more of a formal 
and superficial control and not a border control with stopping, monitoring and with special emphasis on risk assessment and criminal 
intelligence to ensure the control of persons, vehicles and goods crossing the border, by applying effective monitoring at all border crossing 
points. 

Applicable laws allow key agencies and institutions involved in the IBM process, such as the Kosovo Police; Kosovo Customs; Food and 
Veterinary Agency of Kosovo, to undertake actions and decisions in a discreet and autonomous manner in implementing IBM which could 
be incompatible with the actions and decisions of other institutions. In order to avoid these actions and decisions, operational cooperation 
and coordination between key institutions involved in the IBM should be developed and professionalized. Likewise, based on the legal 
provisions of the national and international character these institutions should enhance institutional cooperation in order to reach the full 
functioning of all border crossing points, be it road or rail type, depending on the border terrain wherever possible to erect joint points of 
border crossing, through the coordinated operations of monitoring and patrolling of static and mobile units 

Finally, I consider that Kosovo despite the fact that it established the legal basis, must constantly undertake political and economic 
measures  to ensure its implementation in the process of IBM, as an aim and an objective to fulfill the preconditions for membership in the 
European Union institutions.                   

                                                            
1 Dr. Rizai. ¢avolli, Kosovoôs Regional Geography, page 319. 
2Until the date of the publication of this paper, railway traffic between the Republic of Kosovo and the Republic of Serbia through the 
border crossings of Merdareand Leshakhas not been functionalized. Reasons for its non-functioning are of political and objective nature 
ï damages to railroad infrastructure during and after the war, years 1997 ï 2000.   
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Abstract  

Preventing and combating trafficking in human beings represents one of the major tasks today that Western Balkan countries 

have, because the access right of these countries to this phenomenon, can open or close your path towards the European 

Union. This is because most people trafficking in most cases is part of organized crime , as a condition for being part of the 

European Union is to prevent and combat organized crime and also trafficking of human beings . So, successful prevention 

also is the successful fight of human trafficking. A special importance, prevention of human trafficking, has also reports of the 

United States of America, which issued for each year, where the U.S. do not merely report only on U.S. territory but also for 

other countries in the whole world, including the Western Balkan countries and where a part of this report is devoted to the 

prevention of human trafficking in each of these countries and recommendations for improving the situation on the ground. 

The purpose of this paper is to present approaches in the Western Balkan countries to prevent human trafficking and 

approaches of these countries in the issuance and adapting national laws in line with European Union documents. 

Keywords: prevention, trafficking, human, beings, Balkans 

 

 

1. Introduction 

After the evaluation of risk that might threaten the trafficked victims and their family members or evidence itself 

or other important evidence for criminal procedure, it is also necessary to look into taking measures for protection of victims, 

either when they are only victims, or when they are witness, too, or also when they do not want to cooperate at all. 

Protection of victims is necessary from the moment of victim identification and identification and evaluation of 

risk, therefore, protection of trafficked victims can be divided into three stages, as in the following: pre-trial stage, the stage 

of the development of regular criminal procedure and the stage after the regular criminal procedure is over. 

The division of these stages is important not only for the criminal procedure but also for the victim itself, taking 

into consideration that in these three stages different actions need to be taken for the protection of victims, measures which 

could be related also with the measures of assistance and support to trafficked victims in the aspect of health, shelter, 

clothing and food. 

Anyway, according to Law on Prevention and combat against trafficking in human beings and protection of 
trafficked victims1, personal data, private life, victimsô identity of trafficking in human beings is protected by the authorities 
of law enforcement during the criminal procedure, whereas, registration, maintenance, and using of trafficked victimsô 
personal data is accomplished in accordance with conditions prescribed by Law on Protection of Personal Data.  

Regarding this, also the compilation of agreement on exchange of information is prescribed between the 
authorities which deal with the identification and assistance of victim, as well as criminal investigation via respecting in 

                                                            
1 Law on Prevention and combat against Trafficking in Human being an Protection of Trafficked Victims in Kosovo, 2013, Article 18, p.11 
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general the protection of personal data and privacy and victimsô safety. All exchanged information between the victim and 
the professional who provides medical, psychological, juristic, or other assistance services, are confidential and are not 
exchanged with third persons without the consent of the victim, and in cases when the victim is a child, without the consent 
of his/her legal representative. Furthermore, according to this law, it is prohibited to disclose the data related to state 
protection measures for victims of trafficking in human being, persons who provide such a protection, as well as persons 
who provide assistance in combating the trafficking in human beings. 

Today, all Western Balkan countries have promulgated their laws on protection of witnesses and taking into 

consideration all these countries, intentions to get the membership in the European Union, their laws are mainly the same, 

except nominations and some internal specifications, but the purpose of all these laws is to provide the trafficked victims 

with assistance in the three aforementioned stages. 

Besides the laws on protection of witnesses, there are also criminal procedures codes in all Western Balkans 

countries, which have prescribed provisions on protection of witnesses, but, although, at the first sight the existence of two 

legal acts, codes and abovementioned laws looks as unnecessary, these legal acts are not in contradiction with one 

another, but rather, supplement one another, because, as criminal procedures codes foresee provisions which regulate 

issues of criminal procedure, the law deals with conditions for protection, kind of protections, competencies of bodies that 

provide that protection and other administrative issues. 

Any person who is a witness, or injured party, who reports or testifies on facts and circumstances, who are 

objects of a relevant proof in a criminal procedure can be a person under protection in Kosovo, for criminal acts for which 

is foreseen sentence by imprisonment of 5 years and more, in which is included also trafficking in human beings and due 

to these reports and evidences is in a serious risk1. 

In Albania also persons protected together or individually, are witnesses, co-operators of justice and persons 
related to them, which means that this counts for the witness of justice, respectively, for the person who is a witness, or 
injured party, testifies or provides statement on facts or circumstances statements of evidences is put in danger, because 
of blood connections, marriage, co-living of fact or close personal relationship that they have with the witness é2. 

In Croatia a protected person is one who is in risk him/herself and also his relatives who are exposed to a serious 
danger with their life, health, their body, freedom or property in a big amount is outraged, because of the testimony in the 
criminal procedure for criminal acts prescribed by Law on Protection of Witnesses3. 

In Bosnia and Herzegovina a threatened witness is the one whose personal safety or his familyôs safety is risked 
due to his/her participation in the criminal procedure, as a result of threatening, frightening or similar actions that are related 
to his/her testimony, or the witness considers that there are grounds for fear that such a danger for sure may be the case 
as a result of his/her testimony4.  

In Montenegro, a person may be a protected witness when there are grounds for fear either for him/her or for 

his/her relatives, due to providing testimony to prove the criminal act which is prescribed by Law on Protection of Witnesses, 

the possibility to protect witnesses is foreseen, if there a serious danger for their life, health, physical integrity, freedom and 

property in great amount, whereas, other measures for protection are not sufficient5. 

In Serbia, a threatened witness is the one whose safety or the safety of his/her family (those who have the right 

to not testify in a criminal procedure) is in danger because of his/her participation in criminal procedure as a result of 

threaten, fear, or similar actions that are related with his testimony, whereas, an endangered witness is the one whose 

physical, psychological integrity has been seriously endangered, traumatised of circumstances at which the criminal act 

                                                            
1 Law on Protection of Witnesses, in Kosovo, No. 04/-L-015 of 1 September 2011, Article 3 paragraph 1, sub-paragraph 1.3, p.1 
2 Law on Protection of Witnesses and Co-operators of Justice, in Albania, No. 10173 of 22.10.2009 amended by Law no. 10461 of 
13.09.2011, Article 3, paragraph, 1 point 5, p. 2 
3 Zakon o zastiti svedoka Hrvatske, br.NN.163/03, 18/11, 2004, Article 1, p. 1 
4 Zakon o zastiti svedoka pod pretnjom i ugrozenih svedoka Bosne i Hercegovine, 2003, Article 3, paragraph 1, p. 1 
5 Zakon o zastiti svjedoka Crne Gore, sluzbeni list RCG br.65/04, 2004, Article 1, p. 1 
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was conducted or suffers from serious psychological disturbances who render him/her extraordinarily sensitive, and the 

juveniles1. 

In comparison with other West Balkans countries which have nominated laws on protection of witnesses or co-

operators of justice, in Serbia, the law has a more specific name as it is nominated as a Law on Programming the Protection 

of Participators in Criminal Procedure, and their relatives, too, who due to submission of statements or important information 

for verification of factual state in criminal procedure are submitted to danger for their life, health, physical integrity, freedom 

or property2  

In Macedonia, a victim who reports as a witness is the one who has been injured by a criminal act or a personal 

or property right of his/her is threatened, who possess important information for criminal procedure, the provision of which 

would endanger his/her life, health, freedom, physical integrity or property in a great amount, if he/she reports as a witness 

in the criminal procedure and if co-operates with judiciary bodies, whereas, as a protected person is considered the witness, 

co-operator of justice, a victim who reports as a witness and his/her relatives, who from the counsel on protection of witness 

entered in the program for protection and was agreed with for protection by witness protection units3. 

 

2. Stages of protection of trafficked victims 

2.1 Protection of victims prior to the beginning of criminal procedure 

The beginning to undertake measures for protection of victims can be made much earlier than the beginning of 

criminal procedure, because not always the trafficking offenders are aware of the time when the identification of victims is 

done or identification of danger, therefore, it is very important to not wait the beginning of a criminal procedure, but to start 

with the identification of risk indicators, their analyses, assessment and management of risk on time and in the most 

appropriate manner, so that when the criminal procedure begins, the victim is prepared for his/her testimony without being 

under pressure of fear and threatens by trafficking offenders.  

Taking into consideration that the victim from the moment of identification, hence, before the beginning of 

criminal procedure, there may be different needs that relate with needs of health care, food, clothing or sheltering, as well 

as the need to move from one place to the another, without putting their lives, health, large volume property at risk or 

eliminating or reducing such risks, the directorate for protection of witnesses in co-operation with investigators, too, and 

with the competent prosecutor should undertake necessary measures, firstly for humanitarian reasons, thus to save victimôs 

life and his/her relativesô lives, or health and property, but also because of the importance that the testimony of the victim 

might have as a witness in a criminal procedure. 

Duration of the protection of victim in preliminary stage can never be determined preliminarily, because the 

necessary time for trafficking offenders to be arrested and start of criminal procedure can never be determined precisely, 

taking into account that usually trafficking in human beings is part of organised crime and investigatory actions usually can 

take time until the arrest of trafficking offenders 

 

2.2 Protection of victims during the criminal procedure 

2.2.1 General aspects 

As it was mentioned above, in all countries of West Balkans, protection of victims during a criminal procedure is 

regulated by two basic laws, such as by criminal procedure code and law on protection of witnesses and co-operators of 

                                                            
1 Zakon o zastiti svjedoka u krivicnom postupku Srbije, sluzbeni glasnik Republike Srbije, No. 48, 2003, Article 3, p. 1 
2 Zakon o programu zastite ucesnika u krivicnom postupku, Sl. Glasnik RS br.85/2005, Article 1, p. 1 
3 Zakon za zastita na svedoci, sl. vesnik na Republika Makedonija, No. 38/05, 2005, Article 2, paragraph 3 and 5, p. 1 & 2 
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justice. In this chapter, the treatment of protection at this stage shall be treated in accordance with the basic laws of Albania, 

Serbia and Kosovo, as three countries of West Balkans, to see the way of treatment, similarities and differences between 

them as well as to draw conclusions for better practices. 

Criminal Procedure Code in Kosovo of 2012 and Criminal Procedure Code of Serbia of 2013, are new codes 

and have much more provisions that regulate the position and protection of victims during a criminal procedure, than the 

Criminal Procedure Code of Albania. 

In Kosovo this has come as a consequence of participation of representatives of European Union and United 

States in Kosovo, in drafting laws in Kosovo, which are engaged within the scope of European mission of the Rule of Law 

known as EULEX, which are part of police, prosecutorial and judicial system of Kosovo and have executive competencies 

in these three fields. Also the engagement of many international experts who were included within the scope of international 

missions in Kosovo, had an impact that the same give their contribution also in compilation of many laws of Kosovo, 

including the Criminal Procedure Code of 2012, which was compiled by experts of United States of America and Kosovo, 

and later were engaged also experts from European Union. 

According to Criminal Procedure Code of Kosovo, the first duty of the police, after the identification of trafficked 

victim, is the notification of the Unit on Protection of Victims1, as a special unit created only for assistance and support to 

victims. Among all countries of West Balkans, only Kosovo possesses this unit or division, which has taken this as a model 

form United States of America, where these units or divisions have shown many results in practice and have created a 

respectful system in service to the victims of crime in general and trafficked victims in particular. 

In Kosovo also in regard of protection of victims during a criminal procedure, provisions are foreseen by law on 
prevention and combat of trafficking in human beings, too, and protection of trafficked victims, in which possibilities are 
foreseen that in cases when before a court are reviewed issues in relation with acts according to this law, for persons 
identified as victims, the prosecutor and other authorised parties should request from the court to permit the application of 
special investigation possibility, in compliance with Criminal Procedure Code2. 

 

When the question is about trafficked victims ï children during investigations and criminal procedures in Kosovo 
also are foreseen some specific rules, according to which without prejudicing the rights of protection, and in compliance 
with the individual evaluation conducted by authorities, child victims receive a special treatment which aims prevention of 
re-victimisation.  

Number of interviews of child victims, may be more than one, just for the purpose of special and complex 
investigations, in compliance with the Juvenile Justice Code, Criminal Code and Criminal Procedure Code3.  

According to Criminal Procedure Code of Albania from 2008, which has undergone some changes until 2011, 
the protection of witnesses and co-operators of justice was treated, only in relation to essential procedural issues, including 
questioning of these persons from a distance, with the purpose to protect their identity and take appropriate measures in 
order to enable that the face and voice of the person to not be distinguished from parties, but, if in case the recognition of 
an identity is necessary or looking at e person, the court orders taking the necessary measures to avert the distinguishable 
view of the face of a person, whose identity had been changed4.   

Criminal Procedure Code of Serbia has foreseen many provisions on protection of witnesses from the beginning 
of a criminal procedure until its end and regardless if the question is about protection of witnesses, in this case it should be 
meant also protection of victims of the injured, because usually victims are the ones who experienced the consequences 

                                                            
1 Criminal Procedure Code of the Republic of Kosovo, 2012, Article 77 paragraph 1, p.28 
2 Law on prevention and combat against trafficking in Human Beings and Protection of Trafficked Victims in Kosovo, 2013, Article 15, 
p.10. 
3 Law on prevention and combat against trafficking in Human Beings and Protection of Trafficked Victims in Kosovo, 2013, Article 15, 
p.10 and 11 
4 Criminal Procedure Code of the Republic of Albania, 2008 with amendments, Article 361, paragraph 7 and 361/a, p.145 
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of trafficking in human beings and are the most important witnesses in criminal matter, therefore, their protection as 
witnesses means also their protection as victims. 

 

2.2.2 Protection of victims, according to Criminal Procedure Codes ð comparative aspects in Albania, Serbia and 

Kosovo 

In procedural - criminal aspect, Albania has not foreseen any concrete provisions that would treat the protection 

of victims of the injured in a criminal procedure, but, it refers this matter to the Law on Protection of Witnesses and Co-

operators of Justice1, in cases when the question is about witnesses and co-operators of justice. 

According to Criminal Procedure Code of the Republic of Albania, in Article 103, paragraph 4, attention was paid 

to the protection of the identity or generalities and publication of photos of the defendants and juvenile witnesses, accused 

and injured by the criminal act, whereas, there is only one exception, when the publication turns in the interest of the juvenile 

or when the juvenile reaches the age of 16, which means that the adults or persons above 16 years-old do not enjoy 

protection as per this provision. 

Provision of article 157, paragraph 2 of the Criminal Procedure Code of the Republic of Albania, which cites for 

the right of witness to not testify on facts from which can result a criminal responsibility for it, although it does not 

expressively mention the victim or the injured by the criminal act, this provision is applied also in the cases when the victim 

reports as a witness in a criminal procedure. 

Also in cases of holding trials with closed doors, in the Republic of Albania was foreseen the possibility that is 

in case the question is about the need to protect the safety of witnesses, the trial shall be held with closed doors2. In these 

cases, the possibility to have a trial with closed doors means also the possibility for trafficked victims, because usually these 

victims are also witnesses in a criminal procedure. 

It is also worth mentioning that the provision of Article 361, paragraph 7 of Criminal Procedure Code of the 

Republic of Albania3, according to which the witness may be questioned from a distance inside or outside the country 

through audio-visual appliances, but, paying attention to protection means, whereas, this provision is supplemented also 

by provision of Article 361/A of this code, where it was foreseen that the face and the voice of a person to not be 

distinguishable by the parties. 

Furthermore, the provision of Article 364 of the Criminal Procedure Code of the Republic of Albania is 

interesting4, too, according to which provision the court may examine the witness at his home, too, in case of the absolute 

impossibility to report to court, one of the members of trial panel in presence of parties but excluding the public has the 

possibility to take the testimony from the witness. In this case, too, the court may apply this provision in cases of trafficked 

victims, if they cannot report to curt. Here, it is worth mentioning that the text ñabsolute impossibilityò is not very clear, 

however, hereby the court is given the right to decide what can be understood by the word ñabsolute impossibilityò. 

As a kind of protection at a criminal procedure can be considered also the exclusion from the obligation to testify, 

for the person who is injured or one of her relatives in that criminal procedure5. 

This is because the injured party in such cases can choose if she will use this possibility and continue with 

providing evidence or not, in case she considers that the testimony would endanger her safety. 

                                                            
1 Ibidem, Article 37/A, paragraph 2, p. 28 
2 Ibidem, Article 340 paragraph 1, point c, p.180 
3 Law No. 9276 of 16.09.2004 on amendment of the Criminal Procedure Code of the Republic of Albania 
4 Law No. 8833 of 13.06.2002 on amendment of the Criminal Procedure Code of the Republic of Albania 
5 Ibidem. 
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In case of Serbia, the Criminal Procedure Code of 2013 has foreseen special measures on the protection of 
witnesses, which means also the protection of the injured when they report as witnesses, taking into account special 
protection measures. 

According to Article 102 of the Criminal Procedure Code of Serbia of 2013, the body that hold the procedure is 

obliged to protect the injured or the witness from insults, threatens or any kind of attack. In the provisions of this code is 

included also the hiding identity not only from public but in extraordinary cases also from the defendant and his defence1, 

this protection is provided in accordance with official duty or the request of parties or the witness herself2.  

This defence in accordance with the Criminal Procedure Code of Serbia means that the bodies which conduct 

the procedure are obliged to consider every situation as per their official duty, when the witness/victim needs protection 

and meanwhile action even if there is a request by the parties in procedure or the witness of victim herself as a witness. 

It is for appraising that the existence of a special category of witnesses, in the code of Serbia and existence of 

witnesses with special sensitivity, which are distinguished from other witnesses as per age, life experience, life style, 

gender, health state, nature, the manner and consequences of conduction of a criminal act, respectively, other 

circumstances of special sensitivity. In this category may be included also trafficked victims, therefore, the protection of 

these victims, in special manner means also the protection of trafficked victims when they are witness in a criminal 

procedure, because the manner of the interview itself of these persons means the need to be treated differently from other 

persons. 

According to Article 105, paragraph 2 of the Criminal Procedure Code of Serbia of 2013, means for special 

protection, by which the right of defendant and his defence is denied to have access in the data or identity of the protected 

witness. The court may undertake exclusively if two conditions are fulfilled, such as: by the statement of witness or 

prosecutor it is verified that life, health of freedom of witness or her relatives are in danger in the amount that the restriction 

of the right of defence is justified and that the witness should be reliable, respectively, her statement should be true. 

In the occasion of taking protective measures of the witness in Serbia, the judge of the preparatory procedure 

in the decision to announce a person as a protected witness notes only a nickname of the protected witness, the duration 

and manner of applying the protective measure, the change and removing the evidence of the data on the identity of 

witness, hiding the view of the witness, interviewing her in special premises besides changing her voice, making the 

interview through technical appliances transformation and change of the voice and photography3.  

Moreover, during the interview of the witness/victim in accordance with Article 109, paragraph 3 and 4 of the 

code of Serbia of 2013, the court draws the attention of all the participants that they are obliged to protect as secret the 

data of the protected witness and her relatives as well as other circumstances which may result up to the disclosure of the 

identification of the witness and that the disclosure of this secret presents a criminal act.  In this case, the court prohibits 

any question that requires an answer through which the identity of protected witness could be disclosed. 

As regards Kosovo, in addition to general provisions mentioned above, related to protection of witness and 

injured identity, the Criminal Procedure Code of the Republic of Kosovo has foreseen one more specific chapter related to 

protection of injured and witnesses and this is the chapter XIII, in which details have been foreseen for all actions which 

need to be undertaken in the course of a criminal proceeding with the aim of protection of injured and witnesses, including 

the definitions of serious risk, anonymity and members of families. 

                                                            
1 Criminal Procedure Code of the Republic of Serbia, ñSl. glasnik RS", no. 72/2011, 101/2011, 121/2012, 32/2013 and 45/2013, 
Article105, p.53 
2 Ibidem, Article 107, p. 53 
3 Criminal Procedure Code of the Republic of Serbia, ñSl. glasnik RS", no. 72/2011, 101/2011, 121/2012, 32/2013 and 45/2013, Article 
108 paragraph 2, p. 54 
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As regards identity of victim witness, the Criminal Procedure Code of the Republic of Kosovo in many provisions 

has foreseen restrictions for persons who are entitled to be notified about the case files, in cases of protected witnesses or 

also in cases of interviewing where the possibility is foreseen to interview in distance through video or audio link1, thus 

giving a higher importance to protection of victim witnesses than the right to have access to case files. 

According to Kosovo code, family members entitled to protection are considered as follows: husband, extra-

marital husband, a person in direct blood relation, adopting parent, adopted child, brother, sister or adopting parent2. As 

noted, uncle (fatherôs brother or motherôs brother) and aunt (fatherôs sister or motherôs sister) cannot be considered as 

members of family, except sister or brother although they are in indirect blood relation and also family members cannot be 

considered father in law and mother in law or their children. 

Although the Criminal Procedure Code of the Republic of Kosovo has not expressively specification of situations 

when a person is protected only by public and situation when a person is protected also from the defendant and exceptions 

from the defence of the defendant, this may result from the provisions which deal with protection of witnesses. 

Protection from the public implies protection of identity from public, thus, is this situation the identity of victim or 

witness is known for the defendant or his defence, but not for the public although in these cases the defendant and the 

defence of the defendant are obliged not to make public the identity of protected person and this obligation derives from 

court order for witness protection. 

In certain cases, abovementioned measures are insufficient and the need arises to undertake additional 

measures for protection in effective manner the person who needs protection and by undertaking these additional measures 

a higher degree of protection is achieved known as the stage of anonymity. 

Anonymity according to Article 220 paragraph 1.3 of the Criminal Procedure Code of the Republic of Kosovo 

implies as follows: lack of information given for identity or whereabouts of the injured, cooperative witness or witness, 

identity or whereabouts of family members of the injured, cooperative witness or witness, or the identity of whichever person 

that is related to the injured, cooperative witness or with the witness. 

The stage of anonymity can be applied in cases when: there is a serious risk for witness or member of his/her 
family and full anonymity of the witness is necessary to prevent such a serious risk; the evidence of witness is so important 
for the matter so that it makes unfair the realisation of protection without it; the credibility of witness is investigated and 
disclosed fully for the judge in a closed session; and the need for witness anonymity is more important for doing justice 
than the public interest or the interest of the injured to know the identity of the witness in implementation of the procedure 
and anonymity would prevent the serious risk for the injured, cooperative witness or the witness3. 

An analysis of the criminal procedure codes of the Republic of Albania, Republic of Kosovo and the Republic of 
Serbia indicates that the codes of Kosovo and Albania have many more advantages than the code of Albania, because 
they have provided for numerous provisions regulating to detail the protection of witnesses, inclusive protection of victims 
of trafficking when they are as witnesses, whereas the code of Serbia in relation to the code of Kosovo has also provisions 
regulating protection of other persons involved in protection of witnesses which are not foreseen in the code of Kosovo, 
such as: covert investigators, experts, professional advisors and other professional persons and the obligation of police 
and prosecutor to notify citizens when obtaining information related to protective measures. 

These novelties brought by the code of Serbia are very important for the progress of criminal proceeding and 
for the safety of involved persons in protection of those persons and at the same time they have their impact in disciplining 
bodies of prosecution: police and prosecution while collecting information in such cases. 

As regards Albania, it is necessary that the criminal procedure code is amended and needs to include all 
provisions provided for by codes of Kosovo and Serbia and at the same time provisions which may suit better to the legal 

                                                            
1 Criminal Procedure Code of the Republic of Kosovo no. 04/L-123, 2012, Article 96 paragraph 4.7.3, p. 43, Article 130 paragraph 3, 
p.43, Article 149 paragraph 8, p. 68 and Article 213 paragraph 3 and 8, p. 96 
2 Ibidem, Article 220 paragraph 1 sub-paragraph 1.2, p. 100 
3 Ibidem, Article 223 paragraph 3 and 224 paragraph 2 point 2.2 and paragraph 5, pp. 101 and 102 
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- criminal system of Albania and the needs for protection of witnesses and trafficking victims when they appear as witnesses, 
based on circumstances and conditions which are specific for Albania. 

 

2.2.3 Victim protection in accordance with the laws on protection of witnesses and justice cooperative witnesses 

or parties in criminal proceedings 

Protection of trafficked victims as mentioned above must be treated into two aspects, in the procedural aspect 

and in the operational or administrative aspect, because while in the procedural aspect victim protection is treated in relation 

to the criminal proceedings, according to operational aspect the protection is treated also in relation to measures undertaken 

by the directorates for protection of witnesses. Both these aspects are important for the trafficked victim, because they are 

interrelated with each other and they complement each other, so that the victim and its relatives feel safe not only in the 

course of criminal proceedings, but also before and after conclusion of the criminal proceedings. 

Conclusion of the regular trial proceedings does not imply automatic cease of potential risk existence for the 

trafficked victim, for his/her relatives and for his/her property in a large volume, in contrary, exactly the reasons for revenge 

because of the imposed sentences shall be even stronger after conclusion of the criminal proceedings. 

In cases when along with the sentences, the trafficking criminals are also confiscated the property obtained 

through commitment of criminal offences, shutting down of businesses where trafficking was carried out, and obliging for 

compensation of damages caused to the trafficking victims, are additional reasons indicating that trafficking offenders have 

enough reason to take revenge and to endanger the life, health, freedom and property in a large volume to trafficked victims 

who need protection also after conclusion of criminal proceedings. 

In Kosovo, Albania and Serbia, witness and witness victim protection is regulated by specific laws, which are 

named by different denominations. This law is named in Kosovo as Law On Protection Of Witnesses, in Albania it is named 

as Law on Protection of Witnesses and Justice Co-operators, whereas in Serbia it is named as Law on the Program for 

Protection of Parties at Criminal Proceedings, but, although denomination of these laws for protection vary in names, in 

essence these laws contain quite similar provisions, because their aim is almost the same. 

Although Kosovo law is denominated as Law on Protection of Witnesses, when it deals with the scope of the 

law, it specifies that this law offers protection for witnesses and for co-operators of justice1 and when it elaborates issues 

of persons enjoying the right to protection, it includes as follows: witnesses or injured persons who make announcements 

or witness about the facts and circumstances amounting subject to relevant evidence in a criminal proceeding2, therefore, 

denomination of this law in Kosovo does not reflect the purpose it has as a law, but this purpose derives from the content 

of the law itself, whereas according to Serbiaôs Law on Program for Protection of Parties at Criminal Proceedings, in the 

category of persons enjoying protection are included as follows: the suspect, the defendant, cooperative witness, witness, 

the injured, expert or professional person3, whereas as far as Albanian Law is concerned, although it does not mention 

victims, in essence it includes the victims too, but on condition that they are witnesses in the criminal proceedings. 

The problem stands more at cases when victims of trafficking do not want to give their testimony and to 

cooperate with justice, because all the three abovementioned laws require that for a person to enter in protection program, 

he/she must cooperate with justice4, or such persons should give their evidence and due to such evidence the risk may 

appear for them or for their relatives. 

                                                            
1 Law on Protection of Witnesses, in Kosovo no.04/-L-015, 2011, Article 2, p. 1 
2 Ibidem, Article 3, p. 1 
3 Zakon o programu zastite ucesnika u krivicnom postupku, Sl. Glasnik RS br.85/2005, Article 3, p. 1 
4 Law on Protection of Witnesses, in Kosovo no.04/-L-015, 2011, Article 5, paragraph 2 point 2.2, p. 2 and Law on protection of 
witnesses and justice co-operators, in Albania no.10173, 2009, as amended by Law No. 10461,2011, Article 10 paragraph 1, p.5 and 
Zakon o programu zastete ucesnika u krivicnom postupku Srbije Sl. Glasnik RS br.85/2005, Article 1, p.1 
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In such cases, these stances at first glance will seem as if they were in contravention to international standards 

for support and giving aid to trafficking victims, and for lack of punishment of it in cases of non-cooperation, but if this 

problem is seen in the aspect of justice interest, so, to decide rightfully in a criminal case, which aims at protection and 

support of trafficking victim, by making justice in the country and by giving the opportunity to the victim to be compensated, 

in a costly procedure for the country, then it would be considered as normal and logical for the state to receive the support 

or the cooperation from the victim in order to bring justice to place. So, it would be a reciprocal support between the state 

and the victim, even more when in such cases lack of victim cooperation would bring irreparable damages to victim herself 

and would also lead to failure of the criminal proceedings, because the victim is the most appropriate person to shed light 

to many important facts in a criminal proceeding, because she herself was part of the whole history of her trafficking. 

Criminal punishment of the offender of the criminal offence of trafficking in human beings is another 

distinctiveness between Kosovo, Albania and Serbia, because trafficking victims in Kosovo can benefit from the program 

of witness protection if the offender is charged by a criminal offence where the foreseen punishment is 5 or more years of 

imprisonment and for other specific offences such as offences against international law where trafficking in human beings 

is included, whereas in Albania this punishment must be not less than 4 years as minimum and it applies for all such 

offences without specifying any other type of criminal offence, whereas in Serbia no punishment has been foreseen but 

there are only mentioned the criminal offences for which the program of protection applies, and the criminal offences are 

as follows: criminal offences against the constitutional order and security, those against humanity and other goods protected 

by international law and organised crime 1. 

 

2.2.4. Conditions for victim protection 

As regards to conditions for protection of victims when they are witnesses, codes of Albania and Kosovo have 

not foreseen provisions to regulate the procedure for introduction of witnesses into their protection programs, but they have 

referred to special laws for this field, namely those for protection of justice co-operators, in this case also of the injured or 

victims in case they are reported as witnesses, thus criminal procedure codes have only regulated the procedural matters 

which are related to measures needed to be undertaken in cases when protected persons are summoned to give their 

testimony, for the manner of posing questions and preservation of their identity in the criminal proceedings, and not their 

protection following completion of the criminal proceedings. 

To be part of the protection program in Albania, the following conditions must be met: implementation of usual 

measures of protection has not been sufficient and suitable for protection of witness of justice co-operator, if he (so, the 

witness or the injured as witness) accepts to willingly cooperate with the prosecution and the court, and through statements 

and/or full testimony, given without conditions or reserves, to give grounded details which constitute decisive evidence for 

discovery, investigation and trial of crimes and their perpetrators. Implementation of witness protection program for the 

witness or justice co-operator is decided only if he is at a dangerous situation, is appropriate to be included in the program 

(will implement the rules of protection program and will not endanger his own life and health, the life and health of other 

persons) and by his/her own free will accepts to actively participate in implementation thereof2. 

In Kosovo, the protection measures can be implemented against a person if: information given by a person is 

important, which is deemed admissible as evidence while in trial review and that is considered that it cannot be ensured 

through any other alternative source, the risk is serious, readiness of the person proposed to be included in the program to 

cooperate with investigation and court bodies while implementing the program and eligibility of the proposed person for 

                                                            
1 Ibidem, in Albania, Article 2, p.1 in Kosovo Article 4 paragraph 1, p. 2, in Serbia Article 5, p. 2 
2 Law on Protection of Witnesses and Justice Co-operators, in Albania no. 10173, 2009, as amended by Law no. 10461,2011, Article 10 
paragraph 1 and 2, p. 5 
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inclusion into the program in order to operate in concordance with the program for convincing that displacement of witness 

will not cause any risk for life or health of other persons1. 

As it may be seen, Albania and Kosovo at this point have two conditions in common, they are: cooperation with 

justice and existence of risk, whereas for other points, the law of Albania is more comprehensive and has more in detail 

foreseen conditions as to when a person may in this case a victim be included in the protection program, whereas as 

regards to Serbia, almost all conditions are required as in the case of Kosovo.  

 

2.2.5 Types of protection measures 

As far as protection measures are concerned, in Albania the following measures have been provided for: 
changing of identity; changing the residence; issuance of false documents; temporary protection of the identity, of the data 
and documents; giving testimony through another identity and administration through special means for voice or view image 
distortion and other types of forms as provided for by the law, in compliance with the Article 361/a of the Criminal Procedure 
Code (the question of justice co-operators and protected witnesses); physical and technical protection at the place 
where the person stays, and while in his/her moves; social rehabilitation; providing financial support; professional 
requalification; provision of advice and specialised legal support; any other measure which is estimated and approved as 
necessary in compliance with this law. 

The following protective measures are provided for in Kosovo: physical protection of the protected person; 
temporary displacement of protected person to a safe place; special procedures for access to data and documents related 
to protected persons, from the office for issuing documents and other formal databases; change of residence, work or 
education of the protected person; changing the identity of the protected person; change of physical appearance of 
protected person including plastic surgeries; financial support for protected persons; social, legal and any other type of 
support, as necessary for the protected person and special regime for protected person in custody, in correctional 
institutions2. 

The following protective measures are provided for in Serbia: physical and property protection, change of 

residence and settling in any other security institution, hiding of identity and the data for ownership and changing of identity3. 

From this diversity of protective measures, it resulted that there are some distinctions between Albania, Kosovo 

and Serbia, given that the laws in Kosovo and Serbia have expressively foreseen the measures, whereas in Albania except 

expressive numbering of some measures, the text also is added specifying that ñevery other measure assessed and 

approved as necessary in compliance with this lawò, this implies that the law of Albania has left the possibility open to 

undertake other measures which have not been expressively numbered in this provision and it is completely implementable. 

An essential similarity between the above mentioned laws of Albania, Kosovo and Serbia is also the fact that by 

the three laws, each protective measure can be implemented only upon consent of the protected person and not against 

his/her will. In the three, signing of agreement is required in between the directorate and the protected person and if deemed 

necessary other urgent protective measures can be taken too, until a decision is made by Commission for protection. 

 

2.2.6 Responsible bodies for implementation of protective measures 

As regards the responsible bodies for preparation, evaluation, approval and implementation of the witness and 

justice co-operators or parties at a trial proceeding protection program, in the three cases, the following have been foreseen: 

                                                            
1 Law on Protection of Witnesses, in Kosovo no, 04/-L-015, 2011, Article 22, p. 8 
2 Law on Protection of Witnesses, in Kosovo no.04/-L-015, 2011, Article 5, paragraph 2, p. 3 and Law on Protection of Witnesses and 
Justice Co-operators, in Albania no.10173, 2009, as amended by Law no. 10461,2011, Article 12, p. 6 
3 Zakon o programu zastite ucesnika u krivicnom postupku Srbije, Sl. Glasnik RS br.85/2005, Article 14, p. 5 



ISBN 9788890916250 New Perspectives on Contemporary Social Studies 99 

 

 

the Commission for Evaluation of the Protection Program, then in Albania and in Kosovo ï Directorates, whereas in the 

case of Serbia ï the Unit for Implementation of the Program for Enforcement of Protective Measures. 

In Albania, the Commission is chaired by Deputy Minister of Internal Affairs, covering the issues of public order 

and it consists of the following: a judge proposed by High Council of Justice in the position of deputy chair; a prosecutor 

proposed by General Prosecutor in the position of a member and a judicial police officer as proposed by General Director 

of State Police in the position of a member and the director of directorate (for witness protection) in the position of a 

member1. 

In Serbia the Commission consists of one judge from Supreme Court of Serbia as appointed by the President 

of Supreme Court, a deputy Republican Prosecutor as appointed by Serbia Republican Prosecutor and the chair of the Unit 

(Directorate) for implementation of protective measures2. 

In Kosovo, the Commission consists of three (3) members: Chief State Prosecutor of the Republic of Kosovo, 

chair of the office of investigation from Kosovo Police, and the Director of Directorate for Witness Protection, whereas the 

Chief State Prosecutor is the chair of the Commission3.  

As it may be noted, and as regards to the responsible bodies for implementation of witness and justice co-

operator and trial proceeding parties protective measures, there are distinctions related to related to the level of 

representations, because while in Kosovo members of the Commission hold leading positions in the institutions they come 

from, in Albania and Serbia there come persons who are proposed by leaders of institutions they come from, except the 

director or head of the directorate or unit for witness protection coming based on the position. 

From the composition of the commissions, the power and the level of responsibility of commission results 

proportionately in the cases when decided to include a person in the protection program, therefore Kosovo has an 

advantage in this direction, because the responsibility has been conveyed to higher levels of bodies dealing with provision 

of protection for endangered persons and this indicates a serious approach when treatment of this important matter is in 

question, not only for the lives of protected persons, but for the criminal proceeding too and for the integration of these 

countries into European Union. 

 

2.2.7 Duration of the protection program 

As regards the duration of the protection program, this program in Albania as a rule is implemented for an 

indefinite time and can extend into all stages of criminal proceedings, and even after their conclusion, and this depends on 

the existence and condition of the risk, eligibility of the protected person, in relation to the particular protective measure that 

is being implemented, and based on the implementation by the protected person as regards to protection agreement 

foreseen obligations. 

In Serbia the program of protection of parties at a trial criminal proceeding is implemented in a duration as 

estimated by Commission and the duration depends on the case circumstances, whereas in Kosovo the duration of 

protection program for some measures is not defined, for some of them it may last initially up to a maximum of 12 month 

duration, but it can be extended again if the same ground conditions continue to exist based on which the measures have 

been assigned4. 

                                                            
1 Law on Protection of Witnesses and Justice Co-operators, in Albania no. 10173, 2009, as amended by Law no. 10461,2011, Article 9 
paragraph 2, p. 5 
2 Zakon o programu zastite ucesnika u krivicnom postupku Srbije, Sl. Glasnik RS br.85/2005, Article 7, p. 3 
3 Law on Protection of Witnesses, in Kosovo no. 04/-L-015, 2011, Article 15, paragraph 2 and 4, p. 5   
4 Ibidem, in Albania Article 11, p. 6, in Serbia Article 31, p. 12 and in Kosovo from Article 6-14, p. 3-5 
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As for the program duration compared between Albania, Serbia and Kosovo, there are two distinctions, one of 

them is related to initial duration, considering that this duration in Kosovo is set for 12 months, whereas in Albania and in 

Serbia it has not been defined and the other one is related to initiation of application of the protection program. In Kosovo 

this program includes the pretrial stage of the procedure, the stage while the criminal proceeding is ongoing and after the 

criminal proceeding conclusion, whereas in Albania and in Serbia this program may be implemented only during the criminal 

proceeding and after conclusion of the criminal proceeding, whereas the pretrial stage of the criminal proceedings is not 

included. 

 

2.2.8 International cooperation while implementing the protection program 

Taking into consideration the sensitivity of protection of witnesses and justice co-operators or parties at trial 

criminal proceeding, Albania, Serbia and Kosovo have foreseen international cooperation, in the cases of including certain 

persons in the protection program. This cooperation is necessary because in certain cases it is almost impossible to provide 

safe protection for certain persons depending on the seriousness of the criminal offence and the type and level of risk 

involved. 

In Albania, the international cooperation is provided for by Article 27 of the Law on Protection of Witnesses and 

Justice Co-operators and it is carried out based on obligations deriving from international agreements, in which the Republic 

of Albania is a party, or through agreements for concrete cases made by the director of directorate with the similar units in 

other countries. According to this law, the agreements for the concrete protection program may provide for the mutual 

implementation of protection program, including the change of residence and stay of protected persons in respective 

territories of the parties. 

Law on Protection of Witnesses, in Kosovo, has provided for the international cooperation by Article 28, and 

according to this provision the international cooperation must be approved based on the international agreements, bilateral 

and multilateral agreements, based on comity, following the approval by the Commission also in other individual cases. 

As regards Serbia, the international cooperation has been foreseen by Article 39 of the Law on Program for 

Protection of Parties at Trial Criminal Proceedings, and based on such provision this cooperation is realised based on 

international agreements or based on reciprocal agreements and based on the request for protective measures from the 

other state as submitted to the Unit for Implementation of Protective Measures. 

In this case also, it is obvious that the international cooperation is mainly normed in the same way, but there are 

differences contained in the law of Albania related to ñclassified informationò contained in the international cooperation 

agreement, for signing the agreement, because the general rules are not adhered as in the case of international agreements 

and in this case the agreement shall be signed by the director of directorate, whereas according to the law of Serbia, the 

Unit (directorate) for implementation of protective measures is competent for international cooperation, whereas according 

to the law of Kosovo, it is said that the agreement is signed by the Commission. 

 

3. Concluding summary 

As a conclusion in dealing with protection of victims in Albania, Serbia and in Kosovo, it may be stated that these 

states have the same aims which are related to trafficking victimsô protection when they appear as witnesses, always based 

on victims consent or will, and that the directorates/units of the three countries have the possibility to undertake similar 

measures for protection of witnesses, which are foreseen by respective laws of these countries. 

In the three cases the state has taken as obligation creating of mechanisms for protection, it has allocated 

financial means for functioning of directorates for witness protection, they have established or helped in establishing shelter 
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facilities or safe houses for protected persons, although in the financial aspect of supporting directorates and safe houses, 

the government of both countries would need to do more to achieve the goal of protection. 

Likewise, the three countries have acted in accordance with the European Council Convention on actions 

against trafficking in human beings of the year 2005, requiring from member states (although Kosovo is not yet a member 

of Council of Europe) that each party will protect the private life and the identity of victims, will approve the measures to 

secure, in particular that the identity or details allowing identification of children, victims of trafficking are not made public, 

through media or by any other means unless in extraordinary circumstances and in compliance with Article 10 of the 

Convention for Protection of Human Rights and Fundamental Freedoms, interpreted by the European Court of Human 

Rights, will approve measures aiming at encouragement of media to protect the private life and identity of victims through 

self-regulation or through regulatory measures or co-regulation1. Thus, all the three states have undertaken the measures 

as required by this convention by making protection of witnesses and justice co-operators as part of laws. 

Aiming at protection of trafficking victims, Albania has foreseen as obligations to make the national strategy and 

the operational cadre for improvement of special programs for witness protection, through strengthening the directorate for 

protection of witnesses and justice co-operators2, whereas Kosovo and Serbia although in their strategies or action plans 

have foreseen protection of victims, they have not provided for any plan or action towards improvement of the program for 

witness protection. 

Also when in question is protection of trafficking victims, a cooperation will be necessary not only between 

Albania, Serbia and Kosovo, but also between these countries with other states of Western Balkans and other states of 

European Union, because all countries of Western Balkans are small countries by territory and number of inhabitants and 

the possibilities of risking the trafficking victims are always present. Therefore, this cooperation would help in cases when 

it is required for victims to be sent to third countries or where they would be safer. 
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No.85/2005,  

                                                            
1 Council of Europe Convention on Action against Trafficking in Human Beings, Warsaw 2005, Article 11 
2 National Strategy of Combating against Trafficking in Human Beings in Albania,2008-2010, operational cadre, II protection, item 4. 
(b).1, p. 55 
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- Law on protection of witnesses in FYROM, official gazette of Republic of  Makedonija, No. 38/05, 2005,  

-Law No. 9276 of 16.09.2004 on amendment of the Criminal Procedure Code of the Republic of Albania 

-Law No. 8833 of 13.06.2002 on amendment of the Criminal Procedure Code of the Republic of Albania 

-National Strategy of Combating against Trafficking in Human Beings of Kosovo 2012-2014,  
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Abstract 

The referendum is one of the oldest forms of putting directly the democracy into use. The referendum represents a personal, 

direct statement of the citizens for any legal act or any "other matters of special importance", so that the state must take 

citizens' opinions before taking a decision. This notion implies the coexistence of sovereign representative bodies (assemblies) 

and direct popular intervention procedures.The idea of developing referendums in Albania for various issues, has become 

one of the main subjects of the political debates; especially when dealing with political disputes and the debate fails to find 

consensus. Although every political debate mentioning the idea of a referendum, once they have achieved the political 

consensus they let the will of the people in limbo. Unlike many other countries of the world, where the organization and 

development of referendums is common, leaving people the right to decide on certain issues, Albania after the dictatorship 

have been organised only three referendums.The referendum as a form of direct democracy is provided in the Constitution of 

the Republic of Albania in Articles 108/4, 150, 151, 152, 177/4, the Law No.7866, 10.06.2004 "On Referendums" and the 

Code election of the Republic of Albania in Articles 118-132. The paper analyses different forms of referendums as an 

important tool for the citizensô participations. A special attention is paid to the case in Albania. Below there is a brief analyse 

about the referendums in Albania by bringing the practice and facing it with albanian consitution provisions. Event though it is 

a common form of direct democracy in different countries, Albania has a poor experience which had faced several problems 

and arised different discussions through researchers of citizens participation right. 

Key words: citizens, referendum, constitution, government, decision-making   

 

Referendum 

The referendum is one of the oldest form of practicing directly the democracy. The referendum represents a personal, direct 

and secret statement of the citizens for any legal act or any "other matters of special importance" that the state must take 

citizens' opinions before taking a decision. 

This notion implies the coexistence of sovereign governance and direct popular intervention procedures.  

"Referendum" is the term given to a direct vote on a specific issue, in contrast with votes cast at elections, which are made 

in relation to parties or individual candidates and generally reflect voters' preferences over a range of different issues. 

Referendums may be held in relation to particular circumstances (e.g., to amend a country's constitution) or in relation to 

particular political issues (e.g., whether or not to join an international organisation) but are in general held in relation to 

issues of major political significance. The terms used to define referendums may differ in different countries; the following 

are the most common types of referendums held in countries across the world. 

A referendum usually offers the electorate a choice of accepting or rejecting a proposal, but this is not necessarily the case. 

In Switzerland, for example, multiple choice referendums are common.  

For easier study, referendums are usually classified using two criterias: 

 

I. According to the type of the act or decision that is taken by the referendum under this criteria there is a 

classification: 

a- Constitutional Referendum means when the highest act of a state, in this case the Constitution, should be put to a 

referendum entering into force. In this case the referendum has constituent character or decision making character. 
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Constitutive character means that Parliament should take the consent of the people before approving the constitution and 

as such, it is binding for the Parliament. Decision making charachter is expressed in those cases when the constitution is 

approved by parliament. Furthermore, asking the consent of the people in a referendum has such a binding character. 

b-Legislative Referendum is similar to that Constitutional except that in that case we are dealing with a particular law of 

a particular importance. In such cases parliament requires the consent of people through referendum. This referendum has 

a decision-making character or the referendum is organised before parliament approve it and in this case it has a 

constitutive character. 

c-Political-statutory Referendum is seeking citizines ability not to deal with things that are not in a right manner and that 

have the will to decide on matters of political or statutory importance. This referendum is used when formed a new state, 

or when required the division from another state or when it comes to creation of a federation or confederation, in case of 

change of political regimes etc. 

d-Local Referendum. in addition there is also a kind of referendum which compared to others is partial and is organised 

only in a few of territorial administrative units. This type of referendum is used in cases of local administrative matters such 

as in the case of investments in municipal infrastructure, investment in urbanism, etc. 

 

II. According to the character or the consequences of the decision making thorugh the referendum, there are:  

a-Obligatory Referendumes. This type of referendum is used to decide about important issues, which are explicitely 

provided to be be decided through the referendum. This referendum has constitutive character and obliges state authorities 

to act on the basis of the results obtained in the referendum. 

 

b-Facultative Referendum Compared with the Obligatory Referendumes, which is resoluted by law or any other action, 

the Facultative Referendum is not obligated for the state authorities. But this referendum is used in cases when the organ 

itself find it necessary such a thing. Even though it is not obligated, with its application it is converted as obligated for the 

state authorities and they need to follow it strictly. In contrast of obligatory referendum which is provided by law or by any 

other act, facultative referendum is not mandatory for state authorities to implement it, but used only when it is decided as 

necessary. Although not mandatory, on the occasion of his application  the its results becomes obligatory to be applied 

from state authorities.  

c- Consultative Referendum. The difference with the two other types of referendums is that this kind of referendum is not 

mandatory for state authorities and does not require them to apply. But it has more advisory character from which the state 

authorities may take appropriate decisions, based on the results of the referendum. So this kind advises, does not obligate. 

 

Arguments for and against referendums 

Supporters of the use of referendums argue that, in the context of increasing voter apathy and disenchantment with 

traditional forms of democracy, direct democracy can help to re-engage voters with politics and democracy. Another 

argument advanced in favour of referendums is that they can be used to resolve political problems, particularly for 

incumbent governments; where a governing party is divided over an issue, for example, holding a referendum can help 

reach a solution on the issue without splitting the party (one example of this is the 1975 UK referendum on whether the UK 

should remain in the EC, over which the ruling Labour government was deeply divided). 

There are also a number of arguments made against the use of referendums. One is that it weakens representative 

government by undermining the role and importance of elected representatives. Another is that voters do not always have 

the capacity or information to make informed decisions about the issue at stake, and instead may make ill-informed 
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decisions based on partial knowledge or on the basis or unrelated factors such as the economy or support for the 

government. This trend may be exacerbated in the case of referendums on complex issues such as constitutional change 

or international treaties, with which voters are likely to be unfamiliar. 

Opponents of referendums also argue that, if the executive has the power to determine when referendums are held, they 

can be used as a political tool to suit the needs of the governing party rather than in the interests of democracy. They also 

claim that, since in many countries turnout at referendums is lower than at national elections, the argument that referendums 

increase the legitimacy of political decisions does not stand up. However, experts in Switzerland (where a number of direct 

democracy votes take place each year) believe that, although turnout at referendums is around 45%, more than 45% of 

electors participate in direct democracy, since different voters participate in the different votes that interest them. 

 

The Referendums in Albania  

The idea of developing referendums in Albania on various issues, has become the main subject of political debates, 

especially when dealing with political disputes and that the political debates fail to find consensus. Although every political 

debate mention the idea of a referendum, once its achieved the political consensus the will of the people is left in limbo.  

Unlike many other countries of the world, where the organization and development of referendums is common, leaving 

people deciding by their own on certain issues, Albania after the dictatorship have only been organised three referendums. 

The first one was hold in 1994 for the the purpose of approving the new Albanian Constitution. The second was on 29 June 

1997. The referendum was organised together with the elections for the new parliament, where citizens voted if Albania 

should be a monarchy or a republic. A year later, in 1998, a popular referendum was organised to vote for the Constitution 

of the Republic of Albania. 

The referendums focused on organising referendums about local issues and that should be noted that the initiative for 

organising it request only 10 percent of the signatures of the municipalityôs or communeôs population. The organisation of 

the local referendum can be requested as well by a number of municipal or communal councils which represents not less 

than one third of the population of a region, about an local issue of local government issues at the regional level. 

One of the most discussed in the field of law for local referendums in Albania remains the denial of the request to hold a 

referendum in Vlora which has been debated for years about building Petrol station named "La Petrolifiera" at the Adriatic 

coast at the city of Vlora. In this case by the the majority of the votes the Central Election Commission (CEC) has denied 

the request for a referendum. 

From the point of view of the Albanian laws, it has an uncertainty about the competence of the CEC to decide about the 

object of the referendum, to review its content and relations it creates with the legal framework. In my opinion CEC has no 

such jurisdiction as neither the Constitution nor the Electoral Code, ninth section of which sets out the legal framework for 

referendums, by not mandating CEC to enter the judgment of the object and the content of referendums.1  

The right to judge on the content of referendums the Albanian law recognizes only to two institutions: 

1. The President of the Republic, who "decides whether or not" only for the referendums "on issues of a particular 
importance"2  

2. The Constitutional Court which is the competent body to judge "about the constitutionality of the referendum and 
verifying its results" and that, in a determined order ï for the "constitutional referendum" and "general 
referendum"3.  

                                                            
1 "CEC decides to accept or reject the request - sanctioned in Article 122, Paragraph 2 of the Electoral Code are based only on the 
regularity of the presented documentation" 
2 article 129, point 3, Electoral Code  
3 article 129, point 2, Electoral Code  
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Regarding the constitutionality of the referendum, the Court must verify whether, in the case under consideration are 

present restrictions of the type envisaged by Article 151, paragraph 2 of the Constitution, which makes it necessary to 

interpret this provision. 

Taking the example of the citizensô of Vlora demand for a referendum because of the "La Petrolifera" issue that questions 
naturally whether there is a legal right local community expressed through the referendum on such an issue that is related 
to the environment? 

The virtue of the "On Environmental Protection" principle which termed "the awareness and public participation in 
environmental decision-making" as one of the "basic principles of environmental protection". This law stipulates that "local 
government represent the most important governmental structure for the management and protection of the environment 
under their jurisdiction". In the process of environmental impact assessment and strategic environmental assessment under 
the legal definition attended by all stakeholders, "it is especially the local government, public and environmental 
nongovernmental organizations" which has given the constitutional principle according to "local self-government units is 
exercised through their representative organs and local referendum" environmental law. It expressly recognizes the "public 
and non-profit organizations" right to request" general organization of referendums or partial environmental issues". 
Principles and norms of international law contained in the reports of the public to environmental issues, have become an 
integral part of the Albanian positive law, and, as such "guarantee public access to environmental information, to 
participation in the environmental decision making and access to justice in relation to environmental issuesò. 

 

Referendum as an expression of sovereignty 

Article 177 and Article 150 of the Constitution regulate the various procedures and ensure fair referendum, from one side 

to the Parliament, as the representative of authority delegated by the people (Article 2.2 of the Constitution); and on the 

other hand, for the people, to whom belongs the sovereignty of the Republic of Albania (Article 2.1 of the Constitution). 

The spirit of the Constitution and its specific provisions, so far, guaranteeing the right of the people (the sovereign) to repeal 

any law passed by Parliament, except those explicitly defined in Section 151.2 of the Constitution. These are the only laws 

in order to determine more precisely the correct and for which has not been granted to the people by the Constitution 

repealed by referendum. For any other law, including the revision of the Constitution, or other relevant laws, the people 

have the right to exercise its powers through a referendum abrogues. Actually, the article no. 11710 of the constitution fixes 

the procedures for ñconsitutional referendumsò. Their designation in this way has to do with the fact that this referendum is 

required for approval or the ratification of the consitutional changes. It is obvious that in this case we are dealing with the 

Consultativ Referendum, or in other words ñcitizens consultationò. This kind of referendum cannot be initialised by the 

citizens (via 50.000 voters), but it is anticipated as a possible procedure for the adoption of consitutional amendments, the 

permission for thir use, or consultations with the citizens for the presentation of the special attention laws (this kind of 

referendum is stipulated on the articles 177.4, 177.5, 150.2 of the Constitution). 

In all cases, Consultativ Referendum is developed before the legal norms (amendment, draft-law) have the legal permision 

for their use, and unless it is considered necessary by the proceeding body. Certainly that the Consultativ Referendum 

expresses in a straightforward way the will of the citizens, and that means that the mass has the power, but in this case, it 

is not straightforward. We need to distinguish the direct expression of the citizensô will from the direct action of the citizens. 

There is another case of the will expressed directly by the citiziens ï general elections; and there is no practice of the 

sovereignty but a procedure for the pass of the right to practice it to the elected representatives. 

Direct practice of the sovereignty is when the citiziens, in accordance to the specific procedures, without being conditioned 

from the will of any other organ, initiates and concludes a legal process expressing directly its will, which creates legal 

consequences.  
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This case is anticipated only in the article no. 150.1 of the Albanian Republic Constitution. Unless it is intialised a general 

referendum fot the repeal of a laq, after the completion of the formal and procedurial papers, that no ñauthority bodyò has 

the possibility to ñpreventò its development. This is the direct practice of the sovereignty, as it is mentioned in the article no. 

2.1 of the Constitution. 

It is needed the clear differentiation between a amendment (review) process practiced by citizens power and an abrogation 
process (repeal, derogation) exercised by another branch (in this case refer to formally sovereign supreme power). 
According to the Constitution of the Republic of Albania, in any case that will undertake a process to amend the Constitution, 
therefore, a positive legislative process, clearly must follow procedures laid down in Article 177. 

General abrogative referendum has nothing to do with the process of amendment. Through abrogative referendum 
provision may only remain without power, turning the legal rate in the previous situation (when we repeal of an amendment), 
or leaving the legal relationship. In the second case, a positive process begins immediately legislative body to extract new 
legal rate according to procedures. More clearly, in the second case, the referendum repealed a constitutional provision, 
the Assembly begins proceedings under Article 177 for the adoption of new legal norm regulating the corresponding 
relationship.  

Article 177 of the Constitution establishes a procedure that follows the Albanian Parliament to amend the constitution, while 
section 150.1 defines a general security, in fact the only control of people (the) on whose authority has passed the right to 
exercise sovereignty (Assembly). In any case, the practice of sovereignty by selected representatives is checked and after 
being elected the representatives of sovereignty practiced primarily through the issuance and enforcement of laws, the right 
to abolish laws is the only means of control, (but highly effective) against elected representatives. The only laws, which 
people have removed the right to control themselves, are those mentioned in Article 151.2 of the Constitution." Issues 
related to the territorial integrity of the Republic of Albania, the restriction of freedoms and human rights, the budget, taxes 
and financial obligations of the state, and the lifting of state of emergency, declaration of war and peace and the amnesty 
cannot be submitted to a referendum". This is the position of the sovereign who adopted the Constitution and only for those 
laws he has given the right to himself. 

This has to do with the special nature of these laws that makes it impossible to be submitted to an objective popular 
judgment. There is not even the Constitution of the Republic, as the highest law of the Republic, or amended laws.  

Constitutional amendments, to change one or several provisions of the Constitution, as the form, the content, are in 
themselves elements of a law, therefore, under Article 150 of the Constitution the people through 50,000 voters have the 
right to request repeal of this law, without prejudging the outcome of the referendum . In the end, put the people themselves, 
as if the amendments will not be canceled, meaning that it is the right one is adopted. Albanian legislation has oriented 
referendumsô options, while the institution of the referendums determining (ratification, suspension or rescinding) is 
specifically prescribed by law: constitutional referendum, for the total and for a referendum on an issue of particular 
importance. 

While consultative referendums regarding Albanian jurisprudence through decisions of the Supreme Court, despite more 
than modest experience of the practice of referendums, has been identified as an essential feature of a consultative 
referendum, the fact that he and his score directly produces no obligation to relevant to intervene in the content of the 
normative act on a specific issue, to suspend or abolish it. 

The decision as voters as well as the Assembly to pass a referendum will be reviewed by the Constitutional Court. This 
control is very important because the phrase "issues of particular importance" are reviewed by the Constitutional Court 
because it is a very general term that can be abused. The Constitutional Court considers that the review of the 
constitutionality of the requirement for a referendum, calls for clarification of the general conditions associated with the 
institution of the referendum in general and the abolishment in particular, in view of Article 151 of the Constitution . 

In a general perspective, the position of the constitutional referendum as a tool, is linked to the notion of sovereignty1, which 
is exercised by representatives chosen by him2, In this regard, the fundamental importance takes the issue of determining 
the conditions and cases in which people can practice sovereignty firsthand. According to the doctrine, the principle of the 
practice of sovereignty by people, implies a democratic concept according to the criteria of a representative democracy that 

                                                            
1 Article 2/1 of the Constitution 
2 Section 2.2 
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contains elements enabling the direct practices of constitutional democracy. This means that people with the right to 
practice the legislative function, normally not for themselves directly but through their elected representatives.  

The Assembly may decide an international agreement to be ratified by the referendum. The idea was that if such an 
agreement does not unanimity within a political force that has the power, it calls people to solve its dilemma. Furthermore, 
the Constitution recognizes the local referendums, or in other words referendums that are held by local governments. In 
this case the referendum is held at the time as one or several territorial administrative unit . 

Voters do not have the right of initiative to amend the Constitution. In this sense, the initiative to challenge the law on the 
Electoral Code is an inefficient operation. Such an initiative belongs to the Assembly. Assembly has no draft constitutional 
obligation to lead to a vote by referendum. 3/5 of the members of Parliament are enough to make such changes. It belongs 
to the political realities of the moment and the desire to know the opinion of the sovereign (the people) to decide whether 
an amendment will be voted by the referendum. 
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Abstract 

Leadership is one of the topics that have been widely discussed in the literature. Researchers have been concerned with 
studying the influence of leaders on different organizational outcomes such as employees` satisfaction. This study explores 
the influence of gender differences on leadership styles of Egyptian academics and its impact on subordinates` satisfaction. 
The study aims to compare research results in an Arab country with previous research results in the West. Questionnaires 
and interviews are used for data collection. Data are collected from three Egyptian universities. Similar to Western countries, 
the leadership style is found to be significantly related to subordinates` satisfaction. Further, transformational leadership is 
significantly correlated to subordinates` satisfaction. Regarding the relationship between gender and leadership style, gender 
is found to be insignificant in determining the leadership style as differences exist across males as well as across females. An 
important finding of this study is that subordinates of the opposite gender of their leaders are more satisfied. The results of 
this study are significantly important to organizations that aim to achieve high levels of employees` satisfaction and exceed 
the required results. There is a significant need to develop transformational leaders both at the macro and micro levels. 

Keywords: Leadership style, gender, subordinates` satisfaction, transformational leadership, transactional leadership. 

 

1. Introduction 

Leadership is one of the topics that have been widely discussed in the literature. Many researchers have been 
concerned with discussing the concept of leadership and many related issues. This concern with studying leadership has 
not been limited to management academics and professionals but extended to include historians, philosophers, and 
researchers in different fields (Ali et al, 2013; Bass, 1990). 

Researchers argue that leadership styles contribute significantly to the failure and success of their organizations 
(Oshagbemi & Ocholi, 2006; Lok & Crawford, 2004). Also, many researchers have studied the impact of gender differences 
on leadership (e.g. Swanwick & McKimm, 2011; Parker, 2005; Kan & Parry, 2004; Appelbaum et al, 2003; Eagly et al, 
2003). There is evidence that female leaders tend to be more transformational, interactive and committed whilst male 
leaders are more transactional as they donôt excite, transform, empower or inspire people to focus on the interests of the 
group or organization (e.g. Bridges, 2009; Drucker, 2009; Fernandez & Rainey, 2006; Ahn & Dornbusch, 2004; Eagly et al, 
2003; Alimo-Metcalfe & Alban-Metcalfe, 2001).  

There is a common agreement in the West that Western and Eastern cultures are different and can hardly meet 
(Zakzouk, 2001). This view is based on the influence of Islamic principles in shaping the Eastern culture. Despite this, 
Khatemy (2001) argues that the West and the East are not separated as there has been always religious and cultural 
communication between them. Accordingly, this study aims to investigate differences and similarities between Western 
Leaders and their counterparts in the East. The study focuses on studying the influence of gender differences on leadership 
styles of Egyptian academics. Further, the study explores the impact of transformational leadership on subordinates ̀
satisfaction in an academic setting.  

 

2. Research Background 

Leadership is one of the terms that can be hardly defined. Researchers have introduced different definitions of 
leadership using different perspectives (e.g. Ali et al, 2013; Long & Thean, 2011; Hersey et al, 2001; Schermerhorn, 1999). 
According to Long & Thean (2011), the idea of leadership is all about introducing a future vision as well as the strategies 
needed to achieve this vision. Schermerhorn (1999) defined leadership from an organizational perspective as motivating 

mailto:dinametwally2001@gmail.com


ISBN 9788890916250 New Perspectives on Contemporary Social Studies 110 

 

 

and influencing others to work hard to achieve organizational goals. In supporting Schermerhorn (1999), Hersey et al (2001) 
believed that leadership is all about influencing others ̀behaviors based on individuals` and organizational goals. In general, 
leadership is about elements such as `group`, `influence`, `support`, `individual & organizational goals ̀(Ali et al, 2013; 
Bryman, 1992). 

 Leadership style has been always related to the ability of leaders to achieve organizational goals (Oshagbemi & 
Ocholi, 2006). One of the most influential theories of leadership in the last few decades is transformational-transactional 
leadership discussed by many researchers (e.g. Oshagbemi & Ocholi, 2006; Pastor & Mayo, 2006; Miller et al, 2002). 
Transformational leadership is about creating an emotional attachment between leaders and employees. It is the ability to 
motivate and encourage intellectual stimulation through inspiration (Avolio & Bass, 2004; Dvir et al, 2002).  . As stated by 
Jin (2010) t̀ransformational leadership integrates the elements of empathy, compassion, sensitivity, relationship building, 
and innovation` (p.174). Transformational leadership is based on the idea of changing followers` values so that they share 
the same goals and values of the organization. By doing so, employees achieve organizational goals not because they will 
be rewarded but because these goals are consistent with their personal goals (Ali et al, 2013;  MacKenzie et al, 2001). 

Nevertheless, transactional leadership is an exchange-based relationship. It is based on using rewards to motivate 
employees and accomplish specified goals, i.e. complete tasks on hand (Huberts et al, 2007; Pearce & Sims, 2002).in this 
type of leadership, followers are expected to perform their tasks according to given instructions (Huberts et al, 2007). 

Generally, Transactional-transformational leadership theory is concerned with explaining how leaders influence their 
followers. The heart of these two types of leadership is the leader-follower relationship. In transactional leadership, leaders 
and followers consider each other as a tool for achieving their goals. Specifically, leaders use followers to achieve specific 
work goals. In return, followers consider achieving the specified goals as the main source for receiving rewards. On the 
other hand, Transformational leader motivates and inspires followers. The relationship between the transformational leader 
and followers is characterized by motivation, devotion, self-sacrificial, and exceeding self-interests for the sake of the 
organizational benefits (Bass, 1997). The transformational leader is visionary, charismatic, sensitive to followers` needs, 
and inspirational (Pastor & Mayo, 2006). 

Research on gender differences argues that female leaders tend to be more concerned with the welfare of other 
people rather than their male counterparts e.g. Swanwick & McKimm, 2011, Parker, 2005; Kan & Parry, 2004; Appelbaum 
et al, 2003; Eagly et al, 2003). It is argued that male leaders tend to focus more on goal achievement (Gibson, 1993; Eagly 
& Johnson, 1990; Eagly, 1987). Conversely, female leaders are regarded as visionaries, more collaborative and less 
authoritative (Vinnicombe, 1987).  Rosener (1990) found that female leaders tend to encourage participation, share power, 
energise and enhance the self-worth of others. However, male leaders view their job in transactional terms and rely heavily 
on formal authority.  

Thus, there is evidence from the literature that female leaders encourage involvement, participation and 
empowerment of individuals (e.g.; Williams, 2012; Bridges, 2009; Drucker, 2009; Fernandez & Rainey, 2006; Ahn & 
Dornbusch, 2004; Eagly et al, 2003; Alimo-Metcalfe and Alban-Metcalfe, 2001; Eagly & Mary 2003;). Precisely, female 
leaders tend to be more transformational, interactive and committed. . On the other hand, male leaders are more 
transactional as they donôt excite, transform, empower or inspire people to focus on the interests of the group or 
organization. 

Also, Leadership style has been related to job satisfaction. The importance of job satisfaction stems from the argument 
that it highly influences employees` commitment and loyalty (e.g. Pandey & Khare, 2012; Markovits, 2011; Donavan et al, 
2004). Further, it is one of the important factors used to predict employees` turnover and productivity levels. In general, job 
satisfaction can be defined as employees` feelings and attitudes towards their jobs (Armstrong, 2003). Voon at el (2011) 
believe that job satisfaction does not reflect only employees` attitudes to their jobs, but also to the organizations that employ 
them. According to Armstrong (2003), satisfied employees have favorable and positive attitudes to their jobs, whilst 
dissatisfied employees have unfavorable and negative attitudes to their jobs. 

Job satisfaction is influenced by many factors. Some factors are related to the organization such as working conditions 
and financial benefits. Others are related to management such as the type of support managers give to their employees. 
One of the factors that influence employees` job satisfaction is the type of leadership exercised by their managers (Voon 
et al, 2011). 
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 The leadership style influences employees` satisfaction and accordingly their commitment, loyalty, and productivity.  
Researchers have been concerned with studying the ability of male and female leaders to satisfy their subordinates (e.g. 
Parry, 2000). Some researchers argue that gender does not influence leader's ability to satisfy subordinates (e.g. Powell, 
1990). Others, believe that female leaders can better satisfy their followers than their male counterparts (e.g. Parry, 2000). 
This is based on the argument that female leaders are transformational whilst male leaders are transactional. This view 
believes that transformational leaders can satisfy their followers more than transactional ones. Based on this difference, 
this study needs to investigate differences in the leadership styles of Egyptian leaders and how these styles influence 
subordinates` satisfaction. The role of gender in determining leadership style as well as subordinate`s satisfaction needs 
further exploration. 

 

5. Research Objectives 

This study aims to explore the relationship between leadership style, gender, and employees` satisfaction in an 
Egyptian academic setting. Achieving the research aim requires achieving the following objectives: 

1. To investigate differences in leadership styles of Egyptian male and female academics. 

2. To compare leadership styles of Egyptian leaders to their counterparts in the West. 

3. To discuss the relationship between leadership styles and Egyptian employees` satisfaction. 

4. To demonstrate the influence of cultural factors on shaping the relationship between leadership style, gender, 
and job satisfaction. 

5. To explore the role of gender and experience in shaping the relationship between leadership style and 
employees` satisfaction. 

 

6. Research Hypotheses 

Research on leadership shows that transformational leadership builds an emotional attachment between leaders and 
employees while transactional leadership is an exchange-based relationship (Jin, 2010). In transactional leadership 
employees get work instructions and are rewarded for achieving specific objectives. Employees in transformational 
leadership may exceed expected outcomes because they feel attached to their organizations. Thus, it is possible to assume 
that employees are more satisfied with transformational than transactional leadership. This leads to the following research 
hypothesis: 

H1: There is a significant positive relationship between transformational leadership and subordinates` 
satisfaction. 

Transactional leaders reward their employees for achieving specific work objectives. Thus, one might expect young 
academics with limited experience in the academic field to be more satisfied with transactional leaders. Young employees 
are usually seeking financial satisfaction that can be easily achieved through transactional leadership. On the contrary, 
older academics with more experience tend to be more concerned with recognition and appreciation that can be achieved 
through transformational leadership. This leads to the second hypothesis. 

H2: subordinates' experience is positively correlated to their level of satisfaction with transformational leadership. 

It is unclear whether gender influences academics` satisfaction with their leaders or not. Some people prefer to be 
supervised by individuals of the same gender; others work better with supervisors of the opposite gender. Thus, it is 
important to investigate the role of gender in influencing subordinates` satisfaction in an academic setting. Accordingly: 

H3: there is a significant negative relationship between gender similarity (of leaders and subordinates) and 
subordinates` satisfaction.   

 

7. Research Methodology 

The study explores the relationship between leadership style and subordinates` satisfaction considering the influence 
of gender and years of experience. Thus, two variables are studied: an independent variable (leadership style) and a 
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dependent variable (subordinates` satisfaction). In addition, two intermediate variables are studied (gender & experience) 
ï Figure 1. 

 

 

 

 

 

 

 

 

 

 

 

Figure 1: Research Variables 

 

7.1 Research Setting & Sample 

The study was conducted in three academic settings: Helwan University, Sadat Academy for Management Sciences, 
and Modern University for Information and Technology (MTI). Whilst Helwan University (a public university) and MTI (a 
private university) under the authorization of the Ministry of Higher Education, Sadat Academy  is a public Academy under 
the authorization of the Ministry of State for Administrative Development. 

The study was conducted at the faculty level as it was difficult to access university level (Chancellor and vice 
Chancellor). Data was collected from the Faculty Dean and Vice Dean(s) in each Faculty. This presented top management 
level. The middle management level included Head of Departments who were also considered as subordinates to top 
management. In addition, data was collected from staff members in each department. The study focused on academics 
only.  Administrative staff was not included in this study.  The total number of participants is summarized in Table 1. 

Table 1: Classification of Research Sample 

Number of Participants   

185 Males 

135 Females 

35 Less than 5 

60 From 5 to less than 10 

95 From 10 to less than 15 

130 More than 15 

187 

85 

48 

PhD 

Master 

Bachelor 

320 Total 

 

 

 

Independent 

variable 

Leadership 

Style 

Dependent 

Variable 

Subordinate`s 

Satisfaction 

Experience (Age) 

Gender 
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7.2 Data Collection 

Data was collected using two methods: questionnaires and interviews. Combining qualitative and quantitative sources 
of data collection was useful in increasing reliability of data collected (Yin, 1994.). Whilst quantitative methods allow the 
researcher to be familiar with the issues being studied (Golafshani, 2003), qualitative methods provide in-depth analysis 
and understanding of these issues (Yin, 1994). Data collection was conducted on two stages: 

 

Stage 1: Questionnaires 

The first stage of data collection used questionnaires. The study used the Multifactor Leadership Questionnaire (MLQ) 
for measuring leadership and subordinates` satisfaction. The MLQ was developed by Bass & Avolio (2000) and has been 
used by more than 200 research studies over the past years. The questionnaire has a well-established reliability and validity 
as a leadership instrument for both industries and service settings (Muenjohn & Armstrong, 2008). The MLQ is provided in 
both Self and Rater forms (Bass & Avolio, 2004). Whilst the Self form measures the leadership style, the Rater form 
measures subordinates` satisfaction with this style. 

MLQ is the most widely used instrument to assess transformational leadership (Kirkbride, 2006). Further, it is 
considered t̀he most validated measure of transactional and transformational leadership ̀(Ozaralli, 2003, p.338). The 
questionnaire uses five main scales for measuring transformational leadership: idealized influence attributed and behavior, 
inspirational motivation, individual consideration, and intellectual stimulation. Also, it uses three scales for measuring 
transactional leadership: contingent reward, management-by-exception-active, and management-by-exception-passive. 

A previous study on the impact of leadership style on management of change in Egypt concluded that using 
questionnaires for data collection was not useful in an Arab culture (Metwally, 2010). Metwally (2010) argued that being a 
young, single, female researcher in an Arab culture gave employees a negative impression that the researcher was 
unqualified.  Accordingly, the researcher had to build rapport and gain employeesô trust through spending time discussing 
issues and exchanging ideas. This was done through interviews and observations. This was not the case in this study as 
being an academic made it easy for the researcher to collect data using questionnaires in academic settings.  

 

Stage 2: interviews 

Interviews were used for data collection at this stage as they provided in-depth analysis of emerging themes. 
Interviews aimed to identify the influence of gender differences on leadership styles. Specifically, it aimed to explore 
answers to the following: 

¶ What is the leadership style of Egyptian male and female leaders? 

¶ To what extent does the leadership style differ across male and female leaders? 

¶ Is transformational leadership exercised by female leaders only? 

¶ How does gender influence subordinates` satisfaction? 

Semi-structured interviews were conducted at the faculty level. Although interviews had a general guideline to follow, 
the interview allowed for an exchange of thoughts and ideas between the interviewer and interviewees. Further, it allowed 
interviewees to express themselves freely. This was useful in raising issues that were not covered by the interview 
guideline. The interview guideline focused on the same themes of questionnaires regarding the assessment of transactional 
and transformational leadership. 40 interviews were conducted including 20 interviews in each university. The researcher 
kept interviewing until it was believed that nothing new is added by new interviewees.  

 

7.3 Data Analysis 

The Statistical Package for Social Science (SPSS) software was used for data analysis. The scores have been 
correlated to elements of transformational and transactional leadership styles as well as subordinates` satisfaction. The 
aim was to test research hypotheses aiming to examine of transformational leadership on subordinates satisfaction taking 
into consideration gender. Descriptive statistics were also used including mean, standard deviation.  Pearson correlation 
has been used to examine the correlation between dependent variable (job satisfaction) and independent variable 
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(leadership style). In addition, multiple regression analysis has been used to examine the effect of leadership style on 
subordinates' satisfaction using two mediating variables: gender and years of experience. 

 

8. Results 

Pearson`s Correlation was used for data analysis to investigate the influence of transactional and transformational 
leadership styles on subordinates` satisfaction- Table 2. 

 

Table 2: Correlation between Leadership Style and Subordinates  ̀Satisfaction 

Subordinates` 
Satisfaction 

Transactiona
l 

Leadership 

Transformational 

Leadership 

 

.574** 

.000 

51 

.278* 

.048 

51 

1 

.000 

51 

Pearson Correlation Sig. 

 

N 

Transformationa
l 

Leadership 

.178 

.211 

51 

1 

.000 

51 

.278* 

.048 

51 

Pearson Correlation Sig. 

 

N 

Transactional 

Leadership 

1 

.000 

51 

.178 

.02 

51 

.574** 

.000 

51 

Pearson Correlation Sig. 

 

N 

Subordinates` 
Satisfaction 

** Significant correlation at the 0.01 level (2 tailed) 

*Significant correlation at the 0.05 level (2 tailed) 

As shown in Table 2, there is a significant relationship between leadership style and subordinates` satisfaction. 
However, this relationship is stronger and more significant in the case of transformational leadership (r=0.178, p=0.02) 
(transactional leadership, r=0.574, p=0.000). This implies that transformational leaders can better satisfy their subordinates 
compared to their transactional counterparts. In other words, subordinates are satisfied with transformational more than 
transactional leaders. These results support the first hypothesis. Thus: 

there is a significant positive relationship between transformational leadership and subordinates` satisfaction. 

Also, leadership style is not related to gender. As, differences in leadership styles occur among male leaders as well 
as among female leaders. Thus, the relationship between gender and leadership style is insignificant (p> 0.1). 

Comparing means and standard deviations of leadership styles on the one hand, and gender on the other, shows an 
interesting result as transactional leadership is practiced by female leaders more than their male counterparts. 

 

Table 3: Gender and Leadership Styles 

 

Leadership Style 

Male Leaders Female Leaders  

Mean SD Mean  

Transactional 2.28 0.61 2.33  

Transformational 2.32 0.75 2.17  

 



ISBN 9788890916250 New Perspectives on Contemporary Social Studies 115 

 

 

Regarding the relationship between years of experience and satisfaction with transformational leadership, data 
analysis shows a very strong positive significant correlation (r= 0.478, p=0.001) between subordinates' experience and 
satisfaction with transformational leadership. Accordingly, the second hypothesis is supported as: 

Subordinates' experience is positively correlated to their level of satisfaction with transformational leadership. 

Also, data analysis show a significant negative relationship between gender of the leader and subordinate on the one 
hand, and subordinates` satisfaction, on the other (r=-0.576    , p= 0.045)    ). This implies that leaders and subordinates of 
the opposite gender work better together. Accordingly, the third hypothesis is supported: 

There is a significant negative relationship between gender similarity (of leaders and subordinates) and 
subordinates` satisfaction.   

 

8. Discussion 

Although questionnaires were useful in investigating the relationship between leadership styles and subordinates ̀
satisfaction, more understanding of different themes related to gender, transformational leadership, and subordinates` 
satisfaction was needed. Interviews were very useful in providing in-depth understanding and exploration of identified 
themes. This is discussed below: 

 

8.1. Gender and Leadership Style  

The literature presents different views regarding the influence of gender on leadership styles. While some researchers 
believe that females employ a different leadership style than males (e.g.  Lyons & McArthur, 2007; Heilman et al, 2004; kim 
& Shim, 2003; Kabacoff, 2001), few researchers believe that gender is not the only factor that influences leadership style 
(e.g. Anderson et al, 2006; Morgan, 2004; Chemers et al, 2000). findings of this study show that leadership styles differ 
across male as well as across female leaders. Transactional and transformational leaders are found among female and 
male leaders. 

An interesting research finding of this study is that Egyptian female leaders tend to be more transactional. This is in 
contrast with the large amount of research classifying females as transformational (e.g. Heilman et al, 2004; kim & Shim, 
2003).  As explained by interviewees, this is closely related to the idea of ̀ glass ceiling` which is regarded as a barrier that 
excludes women from higher level leadership positions. This barrier is usually related to prejudice and discrimination 
(Morrison et al, 1987). Interviewees (males and females) suggest that women have been prototyped as emotional and 
spend most of their time in socialization rather than work achievements. 

Thus, females in their organizations try to employ behaviors that do not fit with the leadership prototype held by their 
followers as well as other members of the organization. As Halford & Leonard (2001) conclude, men and women are 
different within their organizations. Halford & Leonard argue that this difference is reflected in the preference of males rather 
than females. 

 Nevertheless, considering the classification of the Egyptian culture as masculine (Rehm et al, 2008; EL-Zahhar & 
Hocevor, 1990), females found that the only way to grow in their organization and break the `glass ceiling` was by acting 
like males.  

 

8.2. Individuals of the opposite gender work better together 

Another research finding is that individuals of the opposite gender work better together. Regardless of leadership 
style, female subordinates are found to be more satisfied with their male leaders. In contrast, male subordinates are more 
satisfied with female leaders. This supports a previous research finding (Ahmed, 2002). Three cultural perspectives have 
been raised during the interview phase and are useful in explaining this type of relationship: Suspicion, Prototyping, and 
reliability. 

¶ Suspicion: s̀uspicioǹ is a basic feature of the relationship between individuals of the same gender. This is also 
referred to as `jealousy`. Suspicion results in misinterpretation of behavior. This may results in a poor communication 
between leaders and followers.  
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¶ Prototyping: female leaders have been prototyped as supportive, caring, and emotional encourage. This 
encourages followers to develop a flexible, stable, and relaxing relationship with their female leaders. On the other 
hand, female workers prefer to work with male leaders who are precise, rational, and goal oriented. Moreover, this is 
a good opportunity for females to change the usual prototyping of females as unreliable or undependable. 

¶ Reliability: in an Arab culture, female leaders prefer to work with male followers as they believe they are reliable, 
dependable, and hard workers. On the other hand, male leaders prefer to work with female followers as they easily 
accept and follow work instructions with little arguments. 

 

8.3. Experience  

Data analysis shows that subordinates ̀experience positively influences level of satisfaction with transformational 
leadership. As explained during the interview phase, older academics with a long working experience are more satisfied 
with transformation leadership compared to young academic with a limited experience.  This difference can be explained 
using Maslow`s hierarchy of needs (Maslow, 1962; 1954; 1943). First: individuals usually focus on financial satisfaction at 
the beginning of their career. As individuals are financially satisfied, they aim to achieve other goals. Some goals lead 
directly to financial satisfaction; others are related to nonfinancial satisfaction. Academics with a long experience tend to 
be more concerned with issues such as recognition and appreciation as well as loyalty to their organization. 

Second, transactional leadership seems to be more effective with young academics as they will be rewarded against 
achieved work objectives that lead to financial satisfaction. However, Transformational leadership tends to be more 
accepted by academics with more experience aiming to a higher level of achievements, appreciation, and recognition. This 
can be easily done by relating individual interests to organizational interests which is the heart of transformational 
leadership. 

 

9. Research Implications 

Leadership style is not an end in itself. It is the output of different personality dimensions including values and beliefs. 
Subordinates` satisfaction is highly influenced by the extent to which their values and beliefs are in accordance with those 
of their leaders. Values and beliefs form individuals` attitudes that are expressed through different behaviors in different 
situations. 

Considering the extraordinary impact of transformational leadership on the individual and organization level, there is 
a need to encourage the application of transformational leadership in todays` organizations. Organizations should select 
leaders who have the necessary personality traits to exercise transformational leadership. In Egypt, like other Arab 
countries, practicing transformational leadership needs a crucial shift in individuals` values and beliefs which makes change 
a necessity. This change occurs at two dimensions: organization (micro) level and country (macro) level. 

Change at the organization level should focus on changing values and beliefs of organizational members in general, 
and leaders in specific. The way to achieve this is through `training̀. The traditional type of training that focuses on 
`situational, single-loop learning̀ is no longer useful in this case (Argyris, 1976). As it develops leaders` abilities to develop 
solutions suitable to the problem they face without changing their mental structure (Pastor & Mayo, 2006; Kim, 1993). 
Training used to build transformational leaders has to be a `double-loop̀ learning Argyris (1990, 1991). Double-loop 
learning occurs when people change their values, beliefs, and mental map. It results in a long term change in behaviors.. 

 The difference between transformational and transactional leaders is in the mental structure (values, beliefs, 
thoughts) rather than managerial skills (Pastor & Mayo, 2006). Thus, training has to focus on making necessary changes 
in individuals` values and beliefs to ensure that dimensions of transformational leadership are deeply rooted in individual`s 
personality.  

However, creating transformational leaders through changing values and beliefs needs more effort than just training 
at the organization level. Egyptians tend to be individualistic as they believe in individual rather than group work. Also, 
Egyptians value the `father leader ̀in guiding and leading family/group members (Bochner, 1994). The `father leader ̀is 
similar to the `transactional leader ̀who guide followers by giving instructions and providing rewards for achieving goals. 
Thus, developing transformational leaders needs deep change in the Egyptian culture including Egyptians` values, beliefs, 






























































































































































































































































































































































































